





CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


THE STATE OF MISSOURI, 


AUGUST TERM, 1872, AT ST. JOSEPH. 





Jouius W. Row ey, Respondent, »v. Hivos AND WELCH, 
Appellants. 


1. Justices’ courts — Appeal — A ffirmance — Appearance.— An appearance of 
the appellee in the Circuit Court, on appeal from a justice, for the purpose 
of asking an affirmance, is not such an appearance as will waive the failure 
of appellant to give the notice of the appeal required by the statute. (Wagn. 
Stat. 850, 3 21.) 

2. Justices’ courts — Appeal — Failure of notice — Affirmance.— Where an 
appeal from a justice is not allowed on the same day when the judgment is 
rendered, the fuilure of the appellant to notify the other party of the appeal 
before the second term of the Circuit Court thereafter, is such a failure to 
prosecute the appeal (Wagn. Stat. 344, 3 10) as will warrant an affirmance 
of the judgment. 


Appeal from Buchanan Court of Common Pleas. 
Wise § Masterson, for appellants. 


The appearance of appellee in this cause waived the necessity 
of notice. (Stonach v. Glessner, 4 Wis. 275; Williams eé ai. 
v. Stewart, 3 Wis. 773; State v. Messmore, 14 Wis. 115; Pix- 
ley v. Winchell, 7 Cow. 366; 5 Cowper, 15; Mann v. Carley, 
4 Cow. 148: Tallman v. McCarty e¢ a/., 11 Wis. 401; Lewis 
v. Nuckols, 26 Mo. 280.) 
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The motion to dismiss the appeal was not the proper remedy 
for relief by the respondent. The statute declares that the appeal 
shall not be dismissed because no notice of appeal has been given 
or served. (Wagn. Stat. 151, § 22.) After'a cause has been 
removed to the Court of Common Pleas by appeal, and regularly 
placed upon the calendar, it should be treated in the same way as 
a cause originally instituted in such appellate court, and will not 
be disposed of till regularly reached for trial. 


Thomas & Ramey, for respondent. 


When the legal notice has not been given, the court will not 
presume such notice from the party appearing and moving the 
court to dismiss or affirm. (Bonney v. Baldwin, 3 Mo. 49.) 


Buiss, Judge, delivered the opinion of the court. 


The defendants appealed from a judgment of a justice of the 
peace, and failed to give the plaintiff the notice required by the 
statute. The cause was continued at the first term of the appellate 
court, and at the next term the plaintiff obtained an affirmance . 
of the judgment below for the reason that the appeal had not 
been ‘‘ prosecuted by the appellant according to law.”? (Wagn. 
Stat. 344, § 16.) 

‘The questions raised are whether an appearance to procure an 
affirmance of the judgment was such as obviated the necessity of 
notice ; and if not, whether the failure to give the notice is such a 
failure to prosecute as warrants an affirmance under the statute. 

1. It is held in Hempstead v. Darby, 2 Mo. 25, and in Bonney 
v. Baldwin, 8 Mo. 50, that the presentation of a motion to dis- 
miss for want of notice is not an appearance proper—one that 
should presume notice. There is a distinction in principle between 
such an appearance as would waive or should presume notice, 
and an appearance for the purpose only of taking advantage of a 
failure by the other party to so comply with the law as to bring 
his case or his antagonist into court. Any action that expressly 
or from its nature implies that the actor is in court for general 
purposes —as a motion to continue, an attack upon the plead- 
ings, or a plea to the merits —is of the former character, while 
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@ motion in which the mover seeks only to take advantage of an 
omission by the other party cannot be held to supply that omis- 
sion, and must belong to the latter; otherwise he would be denied 
the right to take such advantage. Hammerstein v. Haase, 47 
Mo. 498, does not sustain a different view, for in that case the 
appellee appeared and insisted upon a trial upon the merits. 


2. Since the revision of 1835, the appeal cannot be dismissed 
at the first term for want of notice. (Wagn. Stat. 850, § 22, 
last clause.) According to McCabe v. Lecompte, 15 Mo. 78, it 
would seem that notice might still be given, so that a trial can be 
had at the next term; and I can see no reason for forbidding a 
dismissal of the appeal at the first term, unless for the purpose 
of permitting the appellee to be brought in by subsequent notice. 
But, however this may be, he may appear for the purpose of tak- 
ing advantage of a failure on the part of the appellant to prose- 
cute his appeal, and may then insist that it be dismissed, or may 
ask for an affirmance under the statute. 

The failure to give notice, it is claimed, is not a failure to 
prosecute the appeal. But the requirement to prosecute should 
have a broader significance than an obligation merely to file a 
transcript. One cannot be said to prosecute according to law 
where he fails to bring the opposite party into court, for the 
appeal is not perfected without it. 

Judgment affirmed. Judge Wagner concurs. Judge Adams 
was not present at the hearing. 





A. W. Bruner, Appellant, v. M. B. Marcum, Respondent. 


1. Practice, civil — Jury, waiver of. — An entry of judgment which shows that 
the parties “appeared and submitted the case for trial to the court” suffi- 
ciently indicates that trial by jury was waived. 

2. Judgment — Amendment of, nunc pro tunc.— Where a motion for a new 
trial and the whole case is continued to the next term of court, the judgment 
may be amended nune pro tunc. 
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Appeal from Clinton Circuit Court. 
Robert Caldwell, for appellant. 


Respondent filed no brief. 
d Apams, Judge, delivered the opinion of the court. 
This suit was commenced before a justice of the peace on a 
promissory note, taken by appeal to the Cameron Court of Com- 
mon Pleas, and by change of venue from that court to the Clinton 
Circuit Court. When the case was called for trial it was submit- 
ted to the court and tried without a jury. 

The entry of judgment shows that the parties ‘‘ appeared and 
submitted the case for trial to the court,’ and the court found for 
the defendant and rendered judgment accordingly. At the term 
when this judgment was rendered the plaintiff filed a motion for a 
new trial upon the sole ground that the court had found against 
the law and evidence. This motion, together with the cause, was 
continued till the next term, at which term the motion was over- 
ruled, and at the same time the court entered anew the judgment 
as of last term, showing in the entry that a jury trial was ex- 
pressly waived by the parties, and that the cause was submitted 
to the court. 

The only point made here is that the court erred in making this 
nunc pro tunc entry, showing in so many words that a jury trial 
had been waived. In the first place there was no necessity for any 
amendment at all, for the original entry can receive no other con- 
struction than that a jury trial had been waived. It shows that 
the parties appeared and submitted the case for trial to the court. 
How could such a submission be made without waiving the right 
to a jury trial? The submission being by consent of the parties, 
was a waiver of the right to demand a jury. 

But the motion for a new trial, together with the whole case, 
was continued, and when the motion was disposed of — the judg- 
ment being still before the court for final action — was still in the 
breast of the court, and might be amended then, if necessary, as 
well as at the previous term. 

Let the judgment be affirmed. The other judges concur. 
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James B. Donaupson, Respondent, v. Morean Wiliams, 
Appellant. 


1. Ejectment — Deeds, loss of —Equity.— Plaintiff may sue directly in eject- 
ment for the possession of property, although his suit is based upon lost 
instruments. He need not in the first instance resort to a bill in equity to 
prove the making and loss of the deeds. 


Appeal from Macon Circuit Court. 
Barrow & Carr, for appellant. 


This being an ordinary action of ejectment, the plaintiff must, 
to entitle him to recover, be clothed with legal title, and an equi- 
table title is not sufficient to sustain a recovery against defend- 
ant in possession. (Robinson y. Campbell, 8 Wheat. 212; Fenn 
v. Holme, 21 How. 481; Hickey v. Stewart, 3 How. 750; Agri- 
cultural Bank v. Rice, 4 How. 225; Carson v. Boudinot, 2 
Wash. C. Ct. 33; Jackson v. Demont, 9 Johns. 55; Wright 
v. Douglass, 3 Barb. 554; Carroll v. Norwood Heirs, 5 H. & 
Johns, 164.) There was no deed or other legal written evidence 
read, showing title in plaintiff; hence the court should not have 
given this instruction for plaintiff, nor should it have found for 
plaintiff on the evidence given by him. He should have first 
brought his suit in equity to set up his deed and set aside defend- 
ant’s, and then bring his ejectment. 


T. .4. Jones, for respondent. 


The action of ejectment was the proper remedy, and the peti- 
tion contained all the requirements of the statute. (Wagn. Stat. 
558; Peyton v. Rose, 41 Mo. 257; 43 Mo. 139, 301; Gott v. 
Powell, 41 Mo. 416.) 


Buss, Judge, delivered the opinion of the court. 


In an action to recover possession of two village lots, the plain- 
tiff offers evidence tending to show that two ordinary convey- 
ances were made and delivered to him duly executed, one by a 
Mr. Bruner, and one by a Mr. Donaldson ; that he sent the same 
by John J. Shelton to the recorder’s office for record, but they 
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were not recorded, and he has never seen them since. Defendant 
offers evidence tending to show that said Shelton bought the lots 
of the plaintiff, and that the said deeds were executed in blank, 
and were delivered by the plaintiff to him to be filled in; that 
Shelton sold them to defendant and inserted his name as the 
grantee in the deeds. 

The witnesses contradicted each other, and the contradiction 
was too direct to be the result of mistake or misunderstanding. 
The facts, however, were submitted to the court, and the judge 
evidently discredited the testimony of defendant’s witnesses ; 
whether justly or not, it is not our province to say. We can 
only inquire whether it mistook the law as applied to the case. 

The court held, as matter of law, that if the deeds upon which 
the plaintiff relies were executed without any grantee, or if the 
plaintiff was grantee, and he, upon a sale of the premises, 
authorized his name to be erased and that of the defendant 
to be supplied, he cannot recover. Of this the defendant does 
not complain. But the court refused to declare, at defend- 
ant’s instance, that before the plaintiff could recover upon his 
lost deeds, the defendant’s apparent titles being regular, he 
should first establish his deed and its loss under a bill in equity ; 
that defendant’s deed would hold until set aside by a special 
order. Such declaration, had it been made, would have been 
erroneous, for it would cut off the right of showing a superior 
title through a lost or stolen instrument. 

No question of notice was raised, and the existence of the orig- 
inal instruments was not in fact disputed, only their character ; 
the plaintiff claiming them to have been regular when executed, 
and afterwards fraudulently altered against his will. If this was 
80, they gave him a perfect legal title, and the fact that they were 
afterwards tampered with did not divest him of that title. 

I have examined all the declarations of law given and refused, 
and find the defendant justly dealt with in the law of the case; 
and if he suffered at all, it is from a mistaken view of the facts. 

The other judges concurring, the judgment will be affirmed. 
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Tue State or Missouri, Appellant, v. THomas Fereuson, 
Respondent. 


1. Criminal law — Indictment — Recognizance — Habeas corpus. — After in- 
dictment, a justice of a County Court other than the county where the indict- 
ment is pending has no power to take a recognizance for the appearance of a 
prisoner, unless he is brought before such justice by writ of habeas corpus. 


Appeal from Linn Circuit Court. 
D. Metcalf, Circuit Attorney, for appellant. 


The respondent having voluntarily and upon his own motion 
entered into recognizance, the law presumes that all the steps 
necessary to give the justice of the County Court jurisdiction had 
been taken. (The State v. Woolery e¢ a/., 39 Mo. 525; The 
State v. Rogers ef a/., 36 Mo. 138.) 


G. D. Burgess, for respondent. 


The case of The State v. Woolery is not in point. In that case 
the defendant was brought before the County Court justice by 
writ of habeas corpus, while in the case at bar no such writ was 
ever issued. 


Apams, Judge, delivered the opinion of the court. 


The defendant was indicted in the Linn Circuit Court for a 
felonious assault. A capzas issued to the sheriff of Chariton 
county, where he was arrested by the sheriff and taken before a 
judge of the County Court of Chariton county, who took his re- 
cognizance for his appearance at the next term of the Linn Circuit 
Court. A forfeiture was taken of this recognizance, and a sczre 
Jfacias was issued and served on the defendant, who filed a demur- 
rer; and the court sustained the demurrer upon the ground that 
the justices of the Chariton County Court had no power to take 
the recognizance. 

A recognizance is void unless it be taken before a proper officer. 
(See The State v. Randolph, 22 Mo. 474, and 26 Mo. 213.) 

After indictment a justice of a County Court other than the 
county where the indictment is pending has no power to take a 
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recognizance for the appearance of the prisoner unless he is brought 
before such justice by writ of habeas corpus. (Wagn. Stat. 
1092, §§ 33-85; The State v. Nelson, 28 Mo. 14.) It appears 
affirmatively from the record that the defendant was taken by the 
sheriff as a prisoner, arrested by a capias, and not under habeas 
corpus, before the justice of the County Court, and admitted 
to bail. 

The doctrines laid down in The State v. Rogers e¢ a/., 36 Mo. 
138, and The State v. Woolery, 39 Mo. 525, do not apply to this 
case. In these cases it was assumed that the parties had been 
brought before the justice by habeas corpus, and the justice hav- 
ing acquired jurisdiction to hear and determine the habeas corpus, 
had the right to bail the prisoner. Such was not the case here. 
It appears here that the sheriff, after arresting the prisoner, on his 
own motion took him before the justice. 

Let the judgment be affirmed. The other judges concur, 





Reusen W. SHackiey, Respondent, v. THe Norra Missourt 
CoaL AND Mrnrne Company, Appellant, 


1. Practice, Supreme Court — Ten per cent. damages. — When an appeal is 
destitute of merit, ten per cent. damages may be awarded. 


Appeal from Ray Court of Common Pleas. 
Carr § Dunn, for appellant. 


Garner & Shotwell, for respondent. 
Buiss, Judge, delivered the opinion of the court. 


There is no foundation for the appeal in this case. The cause 
was submitted to the court, no declarations of law were asked, 
the evidence on both sides was submitted without objection, and 
the finding of the court was fully warranted by it. 

Let the judgment be affirmed, with ten per cent. damages. The 
other judges concur. 
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Joun F. Comstock & Co., Appellants, v. Joun AFFG@LTER, 
Respondent. 


1. Carriers, agency of — Shipments by usual channels, when none are named — 
Effect of. —Where goods are ordered and no specific instructions are given in 
regard to the shipment — there being a regular carrier, such as a railroad run- 
ning between the two places—a delivery, with proper directions, to such car- 
rier, for the purchaser, is held to be a constructive delivery to him; and the 
goods become at once his, subject only to the right of stoppage in transitu. 
But the goods must be forwarded through the usual channels, and channels 
supposed to be in contemplation of the purchaser, 


Appeal from Carroll Circuit Court, 
Hail & Oliver, for appellants. 


The delivery of goods to a carrier, for the purpose of transfer- 
ring them to the purchaser, is a delivery to the purchaser. (2 
Kent’s Com. 499.) 


L. H. Waters, for respondent. 
Buss, Judge, delivered the opinion of the court. 


This suit was for the price of a bill of goods alleged to have 
been sold and delivered to defendant, and the only controversy is 
in regard to the delivery. The plaintiff’s salesman and traveling 
agent testified that he called upon defendant at Carrollton and 
sold the goods ; that the understanding was that they were to be 
shipped so that they would be received in less time than by river, 
and that they were shipped at once by the Merchants’ Union 
Express Company. He also spoke of having sold another bill of 
goods which was paid for, and which had been shipped by the 
river. The defendant testified that the agreement was to deliver 
the goods to him at Carrollton within ten days, and that he never 
received them or heard from them. This was the substance of all 
the testimony. There was no evidence of any direction in regard 
to the manner of shipment, or that said express company was @ 
common carrier, or the usual carrier between St. Louis and Car- 
rollton, or that goods were ever shipped by it to that place, or that 
any notice was given defendant of the shipment. 
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The plaintiff asked two instructions, which were refused, one of 
which was to the effect that if the goods were sold at the prices 
charged, to be shipped to defendant, and were actually shipped by 
the company named, he is responsible although they were not 
received ; and the other was the same, only that in the latter 
notice of the shipment was supposed. 

When goods are ordered and no specific instructions are given 
in regard to the shipment, a delivery, with proper directions, to the 
usual carrier, for the purchaser, is held to be a constructive deliv- 
ery to him; and the goods become at once his, subject only to 
the right of stoppage zm /ransitu. The purchase with general 
directions to ship, would authorize a shipment in the usual way, 
and the carrier would become the agent of the purchaser. (2 Kent, 
499 and cases cited; 2 Hilliard Sales, 118, 123.) There are 
authorities to the effect that the purchaser must designate the car- 
rier in order to make him his agent; but when there is a regular 
carrier, as a railroad running between the two places, it is believed 
that a general order would imply an order to send in the usual 
way, unless another mode is pointed out. 

But in the case at bar it does not appear that the express com- 
pany was the usual carrier, or even a carrier at all, only as might 
be inferred by its name; nor were any facts shown that would 
justify a shipment by it. It is not enough for the vendor to for- 
ward the goods sold by any person or persons, but they must be 
forwarded through the usual channels, and channels supposed to 
be in contemplation of the purchaser. 

I think the instructions were properly refused, and that the 
judgment should be affirmed. The other judges concur. 





JoserH P. Van Creve, Defendant in Error, v. Jacop Gimstrap, 
Plaintiff in Error. 


1. Practice, civil — Instructions — Exceptions, ete.—Where appellant saves no 
exceptions to the action of the lower court in giving instructions, such action 
will not be reviewed on appeal. 
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Error to Macon Court of Common Pleas. 


Williams § Eberman and .4. S. Gilstrap, for plaintiff in 
error. 


Webb M. Ruby, for defendant in error. 
WaaneRr, Judge, delivered the opinion of the court. 


This was an action on a promissory note for the sum of $400. 
The defendant in his answer alleged that the note was given in 
consideration of the purchase of certain books called ‘‘ Abstract 
of Title to Lands in Macon County,” and that plaintiff repre- 
sented the abstract to be complete and accurate, etc., and that, 
relying upon such representations, defendant was induced to pur- 
chase. There was then an averment that the representations were 
false ; that the abstract was imperfect, inaccurate and unreliable. 
To this answer a replication was filed denying all the material 
defenses therein set forth. The trial was had before a jury, who 
rendered a verdict for the plaintiff for $275, upon which judg- 
ment was rendered. 

Each party introduced evidence tending to prove the issues pre- 
sented by the pleadings, and the fitiding of the jury thereon is 
binding with us. The defendant objected to the action of the 
court in giving the plaintiff’s instructions, but he saved no excep- 
tions, and he therefore presents no case here which is properly 
reviewable. 

We have looked into the instructions, however, and we think 
they very fairly submitted the case to the jury. The first instruc- 
tion, which is the principal one on the part of the plaintiff, told 
the jury that if they believed from the evidence that plaintiff sold 
to defendant and delivered the books denominated ‘‘ Abstract of 
Conveyances ” for $400, and defendant executed to plaintiff the 
note sued on therefor, they should find for the plaintiff the full 
amount of the note and interest, unless the defendant showed by 
the evidence that he was deceived by representations made by the 
plaintiff, concerning the character or value of the books, at the 
time of the sale, upon which he relied in the purchase, or that 
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plaintiff fraudulently concealed defects in the books from defend- 
ant to his damage. 

For the defendant the court instructed the jury that if they 
believed from the evidence that the books sold to defendant did 
not contain a true and perfect abstract of land titles of record in 
the county, then they should find for the defendant the difference 
in value between the books as they were and what they should 
have been, and deduct the amount from the note sued on as a 
failure of consideration. The other instructions were sufficiently 
favorable to the defendant, and, as a whole, presented the case 
in an unobjectionable manner. 

Judgment affirmed. The other judges concur. 





Viremra A. Harwoop, Respondent, v. Carvin W. LARRAMORE, 
ADMINISTRATOR, ETC., Appellant. 


l. Practice, civil — Verdict — Evidence — Appeal. —In a civil law case the 
Supreme Court will not interfere with the verdict of the jury on the ground 
that the same is against the weight of evidence. 

2. Administration — Claim — Interest. — Interest may be awarded on the 
amount claimed against the estate of a deceased person, although not called 
for in the notice presented to the administrator. 


Appeal from Ray Court of Common Pleas. 


Scoville §& Esteb, with Bannister §& Hughes, for appellant. 
Black & Black, for respondent. 


Apams, Judge, delivered the opinion of the court. 


The Common Pleas Court of Ray County has probate jurisdic- 
tion. The plaintiff presented a demand for allowance against the 
estate of John B. McGaugh, deceased, of which defendant is 
administrator. The claim is for a balance of purchase-money for 
an interest in a tract of land in Dallas county, in the State of 
Texas, which the plaintiff had conveyed to deceased. 

The plaintiff, on the trial, gave evidence tending to show the 
amount due her from deceased. The defendant set up payment, 
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and produced a receipt purporting to have been given by plaintiff 
to the deceased in his lifetime ; and the only question before the 
jury was as to the genuineness of this receipt. The evidence was 
conflicting, but the jury found in favor of the plaintiff for the 
amount claimed, and allowed interest thereon from the time it 
was due. 

There is no question of law raised in the case. It is brought 
here on the question as to the weight of evidence. This question 
has so often been passed upon by this court that it is useless to 
repeat that we cannot interfere with a verdict merely because it is 
supposed to be against the weight of evidence. That question is 
for the Circuit Court, and not for this court to decide. 

The point is made that the jury had no right to allow interest, 
and thereby increase the claim beyond the amount specified in the 
notice. The amount in the notice was the principal. The interest 
is merely incidental thereto, and ought to’be allowed after the 
claim became due. The appellants also insist that the plaintiff 
was allowed to testify as a witness. But the record does not show 
any such thing. When the defendant introduced the receipt pur- 
porting to be signed by her, it was assumed to be necessary that 
she should put in a plea denying, under oath, the execution of the 
receipt. This was not evidence, nor was it used as evidence, but 
only to raise an issue as to the genuineness of the receipt. This 
plea was unnecessary, but does not constitute error. 

There seems to be such little foundation for this appeal that the 
judgment must be affirmed, with ten per cent. damages to be 
allowed in favor of plaintiffs. The other judges concur. 





E. P. Crispen, Respondent, v. BERNARD Hannavan, Appellant. 


1. Deeds — Acknowledgments — Military bounty lands — Copies — Proof of 
loss, ete.— A deed conveying military bounty lands in this State, and ac- 
knowledged before a notary public of another State, is inadmissible in evi- 
dence, unless the evidence shows that such notary was, at the time of the 
execution of the deed, authorized by the laws of his own State to take 
such acknowledgment. (Wagn. Stat. 278, 32 35-6.) 
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1. And copies of such deeds from the county records are not admissible 
upon proof —as in ordinary cases —that the original is not within the control 
of the party wishing to use it; but the proof must show the loss or destruction 
of the original instrument. 

2. Nor are such deeds admissible solely by reason of their ancient date. 
Mere antiquity is not sufficient to authorize their introduction. They must 
be otherwise accounted for, or it must be shown that they come from the 
proper custody. 

3. Sections 35 and 36, p. 595, Wagn. Stat., touching record copies of 
ancient deeds, do not contemplate cases of bounty. 

2. Decrees — Bind parties and privies.—Judgments and decrees conclusively 
bind all parties or persons in privity, whether of estate or blood or law, but 
has no binding power over strangers. 


Appeal from Ray Court of Common Pleas. 


Plaintiff, among other matters, offered in evidence a certified 
transcript of the papers, proceedings, orders and decrees of the 
case wherein Godfrey and Fish were plaintiffs, and the unknown 
heirs and devisees of Henry Clay, deceased, were defendants, 
brought to supply by decree a deed from Henry Clay to Richard 
Findell for the land in controversy, with other lands, dated October 
14, 1839. See further the opinion of the court. 


Ray, Shields and Hale § Eads, with Bannister & Hughes, 
for appellant. 


The deed from Young to Morrison, of April 20, 1819, was 
clearly not admissible as an ancient deed, for the reason that 
plaintiff offered no proof to show that it came from the proper 
custody, or that it had been accompanied with any act of owner- 
ship, claim or possession of the property to which it applied. (3 
Johns. 297; Greenl. Ev., §§ 142, 144, 570.) 

The record copy of a deed from Morrison to Henry Clay, dated 
the 13th of November, 1819, was inadmissible because plaintiff 
offered no proof of the loss or destruction of the original, as he 
was bound to do in a case like this, where the deed was for a 
military tract and was executed and acknowledged out of this 
State, and not acknowledged according to our law. Our law at 
that date (15th of November, 1819) did not authorize a notary 
public to take such acknowledgment. (Wagn. Stat. 278-9, §§ 35, 
36-38 ; 27 Mo. 235.) Section 36, Wagn. Stat. 595, relied upon 
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by plaintiff in order to make the copy admissible in evidence, 
clearly does not do so, and has no application to a case like this. 
In the first place, that section was not designed to change the 
rule of law applicable to primary and secondary evidence ; in other 
words, said copy cannot be resorted to without first accounting for 
the original, as required by law. And in the next place, that sec- 
tion is a part of the general law of evidence applied to deeds gen- 
erally ; but this deed being for military land, and executed and 
acknowledged out of this State, and not in conformity to our law, 
is an exception to the general rule, and by our law governing such 
lands and such deeds, is subjected to a different and special rule. 
And in such cases such copies cannot be read without proving the 
loss or destruction of the original. (Wagn. Stat. 278-9, §§ 85, 
36, 38 ; 27 Mo. 235.) 


G. W. Dunn and L. H. Waters, for respondent. 


The deed from Young to Morrison, acknowledged in the District 
of Columbia before a notary public, was properly admitted. It 
was the duty of the court to take notice of the laws of the District 
of Columbia relating to the acknowledgment of deeds. (Car- 
penter v. Dexter, 8 Wall. 513.) It was an ancient deed. (1 
Greenl. Ev., § 21; Winn v. Patterson, 9 Pet. 673 ; Howlett v. 
Cock, 7 Wend. 373.) The certified copies of the deeds from 
Young to Morrison, and from Morrison to Clay, were properly 
admitted under the statute. (Wagn. Stat. 595, §§ 35, 36.) 


Waaner, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover certain military lands 
lying in Carroll county. The two deeds offered in evidence by the 
plaintiff and received by the court were, I think, improperly ad- 
mitted. One of the deeds was acknowledged before a notary 
public of the District of Columbia, and the other before an officer 
of like character in the State of Kentucky. The statute provides 
that every instrument of writing executed out of this State and 
within the United States, which conveys or affects military bounty 
lands in this State, and which is acknowledged or proved accord- 
ing to 7 laws and usages of the ane where executed, shall be 

—VOL. L. 
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received and recorded in the county where such lands lie ; and such 
instrument is then made as valid and effectual as if acknowledged 
or proved in accordance with the laws of this State. (Wagn. 
Stat. 278, §§ 35, 36.) But it is nowhere shown that at the time 
of the execution of the deeds a notary public was authorized to 
take the proof or acknowledgment of the same, either in the Dis- 
trict of Columbia or in the State of Kentucky, nor was there any 
such power or authorization existing in this State. 

The copies of the deeds from the record were equally inadmis- 
sible, for the statute declares that copies of such instruments, or 
the record of the same, duly certified by the recorder of the county 
in which the same may have been recorded, shall, upon proof of 
the toss or destruction of the original instrument, be read in evi- 
dence with like effect and on the same conditions as the original 
instruments. (Wagn. Stat. 279, § 38.) The deed, to be effec- 
tual, if not acknowledged in conformity with the laws of this 
State, must have been proved and acknowledged in accordance 
with the laws of the State where the same was executed, and a 
copy can only be used upon showing the loss or destruction of the 
original. (Barton v. Murrain, 27 Mo. 235.) 

No attempt was made to show that the original instrument was 
lost or destroyed, and therefore the law did not authorize the intro- 
duction of the copy as evidence. Nor was the deed admissible as 
an ancient deed or document. It is true it possessed the requisite 
age, but something more is necessary to justify the admission of 
this class of evidence. Mere antiquity in date is not sufficient. 
It must be otherwise accounted for, or shown that it comes from 
the proper custody. (1 Greenl. Ev., § 142.) The sections of 
the statute (Wagn. Stat. 595, §§ 35, 36) relied on by the plain- 
tiff are not applicable to this case. They relate and have reference 
to the general law of evidence, while a peculiar and different pro- 
vision is made to apply to military bounty lands. 

In my opinion, the court erroneously admitted the decree in 
evidence against the objections of the defendants. 

Judgments and decrees conclusively bind all who are parties or 
privies to the proceeding, and privity denotes mutual or successive 
relationship to the same rights of property. Privies, whether in 
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estate, in blood, or in law, are estopped from litigating that which 
is conclusive upon him with whom they are in privity. (Carver v. 
Jackson, 4 Pet. 85; Case v. Reeve, 14 Johns. 81.) But while 
this principle is firmly established in justice, and prevents again 
drawing matters in controversy which have been previously settled 
by solemn judicial proceedings, it is also an obvious axiom that 
no man ought to be bound bya decree or judgment to which he 
was a stranger. There is nothing in the record to show that the 
defendant was identified with the parties whose rights were passed 
upon and litigated by the decree, and without this it cannot be 
binding upon him. 

For the wrongful admission of evidence, therefore, the judg- 
ment will be reversed and the cause remanded. Judge Bliss con- 
curs. Judge Adams absent. 





Tue State or Missouri, Appellant, v. Wm. M. ALBIN ef al., 
Respondents. 


1. Practice, criminal — Indictment, quashing of.— An indictment which 
wholly fails to aver any specific facts for which defendant can be called to 
answer, is properly quashed. 


Appeal from Buchanan Circuit Court. 


A. J. Baker, Attorney-General, for appellant. 
Ben. Loan, for respondents. 
Waangr, Judge, delivered the opinion of the court. 


This was an indictment framed on the statute (Wagn. Stat. 
488, § 21), charging the defendants, who were justices of the 
County Court of Buchanan county, with official misconduct. The 
indictment was quashed for insufficiency, and the State appealed. 

The judgment of the court was unquestionably correct. The 
indictment is not only confusedly and bunglingly framed, but 
it utterly fails to aver or set out any specific facts for which 
the defendants could be called to answer. ‘There is a general 
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charge that the defendants released the sheriff from the payment 
of a number of fines, forfeitures and penalties due the county, 
and that is the only allegation the indictment contains. This 
sweeping averment was palpably bad. 

Judgment affirmed. The other judges concur. 





James CaLLawaY, Respondent, v. Witu1aM A. Fasu, Appellant. 


1. United States patent—Proof of record.—A United States patent for military 
bounty land may be shown in evidence without proof thet the same was 
recorded in the land department, or memorandum of such record. 

2: Conveyances — Evidence — Variance. — The fact that the grantor in a deed 
is described as John Nichols, and that the instrument is signed by John Nich- 
ols, Junior, will not render it inadmissibie. 

8. Ejectment — Outstanding title, proof of. —It is sufficient for defendant in 
ejectment to show title in another, without establishing his own. 

4. Conveyance by heirs, effect of, against that of ancestor. — Upon the death 
of the owner of land, a conveyance thereof by his heirs to an innocent pur- 
chaser for value will carry the title as against an unrecorded conveyance of 
the deceased owner. . 

5. Conveyances — Acknowledgment — What defective. — An acknowledgment 
purporting to be made before a clerk of a foreign city,andwhich fails to state 
that the grantor was known to the officer granting the certificate to be the per- 
son whose name was subscribed to the instrument as a party thereto, is bad. 

6. Instructions — Statement of facts in, etc. — Where instructions taken as a 
whole present the facts properly to the jury, they should be given, 


Appeal from Ray Circuit Court. 
Green & Swan, for appellant. 
Ray & Ray, for respondent. 
Buiss, Judge, delivered the opinion of the court. 


In bringing his action for the recovery of real estate, the plain- 
tiff relied, first, upon a United States patent for military bounty 
issued June 12, 1819, to John Nichols, a private. When offered 
in evidence the patent was objected to because it was not shown to 
have been recorded in the land department, nor was the usual 
memoranduin of the fact of record legible. The United States 
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statute requires that all patents for lands shall be recorded before 
they are issued; but, when issued, they must be received as evi- 
dence of title, without showing such record. 

The usual memorandum is no part of the patent and is not 
essential to its validity, for I find no statute either requiring it to 
be made, or making it or the record itself a condition precedent to 
the validity of the instrument. 

The plaintiff next offered a certified transcript from the records 
of Ray county, of a deed from John Nichols to Winburn Sum- 
merlin, executed March 15, 1822, and recorded in October of that 
year. ‘The preliminary proof was made, and I can see no ground 
for the objection made to the transcript. The fact that the grantor 
is described in the deed as John Nichols, though signing as ‘‘John 
Nichols, Jr.,”’ may raise a question of identity, but cannot exclude 
the instrument. 

The heirs of Summerlin conveyed to plaintiff, and the regularity 
of the conveyance is not disputed. The original patent and the 
Summerlin deed were put upon record in 1857 and 758, and the 
plaintiff also exhibited deed from the heirs of Nichols, dated in 
1858, and then recorded, giving as a reason for obtaining them 
that he did not then know that the last deed from Nichols to Sum- 
merlin had been recorded. 

The defendant also claims from John Nichols, and first exhibits 
a United States patent for the same land, of the same date, and 
both issued to John Nichols, a private of the same company. ‘I'he 
seals and signatures of both patents are genuine, and it is evident 
that one of them must have been forged by changes in the name 
of the patentee, or in some of the numbers in the description of 
the land, or in both. 

In anticipation of this evidence, and to show that the patent 
under which he claims was the genuiné one, the plaintiff had 
offered to show, among other things, that the John Nichols who 
held the same was the soldier who served for the land in Wood’s 
company; that he was the same person who conveyed to Sum- 
merlin, and that his father, of the same name, was never in the 
service ; also that the patent exhibited by him was handed over by 
the patentee to Summerlin at the time of his conveyance, and by 
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the Summerlin heirs was passed to plaintiff when he purchased of 
them. 

Defendant first showed a deed from John Nichols to one Kerr, 
dated November 18, 1820, and recorded August, 1866; therefore 
he failed to connect himself with it except by incompetent evi- 
dence, which was excluded. This connection, however, was not 
necessary, a8 it is sufficient for one in possession to show title in 
others without establishing his own. 

Defendant also exhibited copy of a record of a deed from Win- 
burn Summerlin to one Collins, purporting to have been executed 
in 1836 and recorded in 1866, which was admitted in evidence, 
but afterwards excluded upon the ground that the defendant had 
failed to trace his own title to it. This reason was unsound. If 
Summerlin during his life had conveyed the land to Collins, his 
heirs had nothing to convey to the plaintiff, and he could acquire 
no title except under the registration act. If he bought without 
notice, although of the heirs, and first placed his deed upon record, 
it would prevail over the deed of the ancestor (46 Mo. 239); but 
the question of notice is one for the jury, and the instrument 
should not be excluded, either for that reason or for the one given 
in the record. Still the transeript or copy of the deed was prop- 
erly excluded, although not for the above reasons. It was defect- 
ively acknowledged, and hence improperly registered; and a 
mere transcript of such registry, without other proof, should not 
have been received. It purported to be acknowledged before a 
clerk of a foreign city, an office not known to the statute, and 
the certificate does not state that the grautor was known to the 
officer granting the certificate to be the person whose uname was 
subscribed to the instrument as a party thereto. It should be 
noted that this registration was made after the act of 1847, re- 
enacted in 1855, which made valid all previous registrations, 
although the instrument had not been properly acknowledged, and 
also that no evidence was offered showing that the instrument was 
acknowledged ‘‘ according to the laws and usages of the place 
where executed.” (Wagn. Stat. 278, §§ 35, 36.) 

A copy from an authorized record may be received with other 
evidence to show the contents of a lost instrument (Briggs v. Hen- 
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derson, 49 Mo. 53); but this transcript was not sustained by any 
evidence except that the original could not be found, and it was 
offered under the statute. 

Defendant offered other evidence which was properly excluded. 
One witness testified that he once saw a certain deed, but no copy 
was given, no proof of execution or legal acknowledgment or of 
proper custody. The reception of such evidence would wholly 
nullify the requirements of the law in relation to conveyances and 
open a wide door to frauds. A book called a ‘‘ Patent Book of 
the State of Illinois,”’ published by the house of representatives, 
was also offered to show that there were two or three John Nichols 
in North Carolina who drew patents, and that the distinction of 
Jr. and Sr. was kept up and applied to patents. This evidence 
was properly excluded. Both patents were issued to John Nich- 
ols, with no addition to the name. A deed was made by John 
Nichols to Summerlin, which was properly acknowledged and 
recorded at the time. It was shown that the Nichols who made. 
the deed was the one who served for the land; that the patent 
exhibited by plaintiff was in his custody, was transferred with his 
deed to Summerlin, and by his heirs to the plaintiff. If the jury. 
found the identity to be established, it does not matter that there. 
were other John Nichols in the State, and evidence of that fuct, 
would not tend to show that this one did not receive the patent, 
and execute the conveyance. Upon the question of identity it. 
would have been competent to have shown a duly authenticated, 
copy of the muster-roll of the military company described in the- 
patent, to see whether it contained more than one John Nichols, 
and a public document of either house of Congress giving such, 
muster-roll would be competent evidence under the statute. 
(Wagn. Stat. 591, § 7.) But evidence that there was more 
than one such person in the State who drew bounty lands in IIli- 
nois would be too remote even if properly established, and it was 
not shown that the book contained the muster-rolls of the proper 
company. 

All the instructions asked by defendant were given, but special 
exceptions were taken to the first given in behalf of the plaintiff, 
Alone it would have been erroneous. It directed a verdict upon 
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® supposed state of facts claimed to have been established by the 
plaintiff, without referring to the deed from Nichols to Kerr. If 
this deed was genuine, and Summerlin or the plaintiff had proper 
notice of it before they severally purchased, no title could be 
traced to Nichols’ second deed, and instructions ignoring it would 
be fatally defective. But I find other instructions in regard to 
this second deed which give the law correctly, aud which are so 
connected with the first that the jury could not have been misled. 
A careful examination of the record satisfies me that no substan- 
tial error was committed, and that the true issues were submitted 
to the jury. 
The other judges concurring, the judgment will be affirmed. 





H. L. Moorg, Defendant in Error, v. A. D. Dixoy, Plaintiff in 


Error. 


1. Forcible entry and detainer — Amount claimed —Judgment for greater sum. 
—In an action commenced before a justice of the peace, under the forcible 
entry and detainer act, if plaintiff claim a specific sum as embracing the 
amount of his damages, judgment on appeal to the Circuit Court for a greater 
sum is error. 


Error to Linn Circuit Court. 


T. 4. Green, for plaintiff in error. 
C. L. Gibson and G. W. Easley, for defendant in error. 
Waaner, Judge, delivered the opinion of the court. 


This was a proceeding commenced before a justice of the peace 
under the forcible entry and detainer act. The plaintiff in his 
complaint asked for a restitution of the premises, and aNeged that 
he was damaged in the sum of twenty dollars, for which amount 
he asked judgment. 

Upon a trial in the magistrate’s court plaintiff had a verdict, 
and his damages were assessed at one dollar. Defendant then 
appealed, and in the Cireuit Court the jury found for the plain- 
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tiff and awarded him damages in the sum of $250.16, upon which 
verdict the court entered up a judgment and doubled the damages. 

The only point now made in this court to reverse the judgment 
is that the plaintiff could recover no greater amount of damages 
than he claimed in his complaint. Under the sixth section of the 
act regulating forcible entry and detainer, it was not necessary in 
the complaint to allege a specific claim for damages; and in a 
complaint founded upon that section, at the trial the jury would 
be justified in giving damages, and also in stating the monthly 
rents and profits. (Wagn. Stat. 645, § 17.) 

But if the plaintiff will allege a certain sum as comprehending 
the whole amount of his damages, can he recover anything in 
excess thereof? ‘This court has repeatedly held that when a judg- 
inent is rendered for a greater amount of damages than that laid 
in the declaration, it is error, and the judgment must be reversed. 
The same principle has been applied to causes appealed from jus- 
tices of the peace; the bond, note or statement filed with the 
justice being regarded as the plaintiff’s declaration or count. 
(Hayton v. Hope, 3 Mo. 53; Maupin v. Triplett, 5 Mo. 422. ) 
Wherefore the judgment must be reversed and the caused re- 
manded. The other judges concur. 





Gzorce N. McGes, Respondent, v. C. W. Larramore ef al., 
Appellants. 


1. Promissory notes — Order by school director — Negotiability, ete. —Suit 
was brought by the assignee upon the following instrument: 

‘‘Thirteen months from date, I, C. W. Larramore, director of sub-district 
No. 2,” ete., “‘agree to pay to the order of W. A. Smith sixty-nine dollars 
for school merchandise furnished said sub-district, with ten per cent. interest 
from date; said sum to be paid out of any funds due said sub-district, payable 
at,”’ etc. (Signed) C. W. Larramoreg, Director. 

“Accepted by M. G. Dale, County Clerk.” 

Held, that not being a personal obligation of its maker, and being payable 
out of a particular fund only, the paper was not negotiable, and equities 
arising between the original parties might be set up in its defense. 

The fact of the acceptance does not make the order negotiable. 
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Appeal from Ray Court of Common Pleas. 


Doniphan §& Garner, for appellants, cited Sto. Prom. Notes, 
19, § 17; éd. 23, 28, §§ 22, 25; Edw. Bills and Notes, 118, 
§ 134; id. 132-8, 185-7, §§ 139, 140, 142-5; Chit. Bills, 137 
ef seq.; Cook v. Bradley, 7 Conn. 57; Leiber v. Goodrich, 5 
Cow. 186; Thompson v. Sloan, 23 Wend. 71; Keith v. Jones, 9 
Johns. 120; Judah v. Harris, 19 Jolins. 144; Jones v. Fales, 
4 Mass. 245; Young v. Adams, 6 Mass. 182-8. 


J. W. Shotwell, for respondent. 


The instrument sued on is a negotiable note. (Wagn. Stat. 
216, § 15; Sto. Bills, 36, § 29; id. 45-57, § 32-35.) 


Buiss, Judge, delivered the opinion of the cours. 


The plaintiff brought suit as assignee upon the following com- 
plaint : 

** $69. August 30, 1868. 

‘* Thirteen months after date, I, C. W. Larramore, director of 
sub-district No. 2, township 52, range 28, county of Ray, State 
of Missouri, agree to pay to the order of W. A. Smith the sum of 
sixty-niue dollars for school merchandise furnished said sub- 
district, with ten per cent. interest from date; said sum and 
interest to be paid out of any funds due said sub-district, payable 
at the bank of Hughes & Masson. 

C. W. Larramore, Director. 

** Accepted by M. G. Dale, Township Clerk.” 

The petition charges that defendant Larramore was school 
director at the time of the execution of the instrument; that it 
was accepted by defendant Dale, who was township clerk, and 
that it was assigned to the plaintiff before due, and that defend- 
ants refuse to pay the same. For defense the defendants allege 
that the paper was given to said Smith in consideration of school 
upparatus to be furnished the school district; that it was never 
furnished, and hence the consideration failed. This answer was, 
on plaintiff’s motion, stricken out, and this action of the court is 
assig d for error. 
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This paper, even if it be called a promissory note, is not com- 
mercial paper negotiable under the law merchant, nor is it made 
so by our statute. It lacks several of its characteristics ; for, first, 
the whole instrument shows it to be an obligation of the school 
district, and not of its maker, and hence the defendant is not 
personally liable upon it (McClellan v. Reynolds, 49 Mo. 312); 
und, second, it is not an absolute personal obligation payable at 
ull events, but a promise to pay out of a particular fund. 

The court, in Dawkes v. Delorane, 3 Wils. 207, speaking of a 
bill, says that ‘‘ it must carry with it a personal and certain credit 
given to the drawer, not confined to credit upon any thing or 
fund; it is upon the credit of a person’s hand, as on the hand 
of the drawer, the indorser, or the person who negotiates it. He 
to whom such bill is made payable or indorsed, takes it upon no 
particular event or contingency except the failure of the general 
personal credit of the person drawing or negotiating the same.” 
This opinion is quoted in Sto. Prom. Notes, and applied to notes. 
(See also 1 Pars. Bills, § 25, note, 42-44. ) 

‘The agreement of the local school director to pay out of the 
proper school fund, and the acceptance by the clerk, make the 
papers an accepted order upon such fund, and the holder may 
compel an application of the fund to its payment. Under this 
view the indorser acquires no right superior to that of the payee, 
und the defense of fraud or want of consideration may be set up. 
The fact of acceptance does not make the order negotiable; but 
if the order itself is unimpeachable, the clerk becomes obligated 
to retain sufficient of the proper fund to meet it. 

The judgment will be reversed and the petition dismissed. The 
other judges concur. 


a es 


Sr. Joseph Manuracturine Company, Respondent, v. Joun F. 
PersHING, Appellant. 


1. Practice, civil— Supreme Court— Appeal, failure to prosecute. — Dam- 
ages. — Where appellant fails to prosecute his appeal as required by law, and 
no reason is shown for the delay, the judgment will, on motion of respondent— 
a perfect copy of the record being presented by him—be affirmed, with ten 
per cent. damages, 
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Appeal from Livingslun Court of Common Pleas. 
Chas. L. Dobson, for respondent. 
Waangr, Judge, delivered the opinion of the court. 


The record in this case shows that judgment was rendered in 
the court below in favor of the plaintiff, and that the defendant. 
took his appeal at the October term, 1871, and has entirely failed 
to prosecute the same. Plaintiff now presents to this court a 
perfect copy of the record, and asks for an affirmance of the 
judgment, with damages. As no reason is shown for the delay in 
prosecuting the appeal, the judgment will be affirmed, with ten per 
cent. damages. ‘I'he other judges concur. 





Jacos GrustaaP, Plaintiff in Error, v. Kixprep S. Fe rs, 
Defendant in Error. 


1. Practice, civil — Change of venue — Transcripts — Duties of clerks —Trial 
upon original papers. — When a change of venue is tuken, it is the duty of 
the clerk of the court from which the case is taken to send to the court to 
which it is removed a full transcript of the record proper, together with the 
original papers not forming a part of it. He must keep on file the original 
pleadings and transmit copies thereof. But if he sends the originals instead 
of copies, a trial can be had upon them. 

2. Practice, civil —Appeal — Demurrers and motions which have been complied 
with, will not be considered on appeal. — When the ruling of the court below 
on a demurrer or other matter, which might have been final, has been con- 
formed to by those against whom it was had, and the case has proceeded to a 
new or final trial, such ruling will not be reviewed by the Supreme Court. 

8. Practice, civil — Pleading — Interlocutory judgment — Motion in arrest — 
Motion to set aside. — After an interlocutory judgment by default against a 
defendant, he can only be allowed to answer after a motion to set aside such 
judgment has been sustained; and a motion in arrest and for a new trial, 
made after a trial for the assessment of damages, if sustained, dues not have 
the effect of allowing the defendant to file an answer. 


Error to Sullivan Circuit Court. 
4. W. Mullins, for plaintiff in error. * 


I. The orders and proceedings of the Circuit Court of Sullivan 
county, before the transcript of the record had been forwarded to 
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and filed by the clerk of that court, were unauthorized, extra- 
judicial and mere nullities, because the court did not have juris- 
diction of the case. (Wagn. Stat. 1856-7, §§ 7,8.) The order 
of the court, therefore, arresting the judgment rendered at the 
September term, 1869, could not in anywise impair or invalidate 
the prior proceedings in the case had in the Circuit Courts of Adair 
and Schuyler counties ; and consequently the interlocutory judg- 
ment rendered by the Adair Circuit Court at the October term, 
1866, remained in force. The court merely put a stop to its 
own proceedings. (Mannhardt v. Soderstrom, 1 Binn. 138, 
142 ; Valerine v. Thompson, 7 N. Y. 581; Lindell v. Hann. & St. 
Jo. R.R. Co., 836 Mo. 545.) 

II. The court erred in permitting the defendant to file his 
answer in the case while the interlocutory judgment remained in 
force, and plaintiff’s motion to strike out the answer should have 
been sustained. (Hickman v. Barnes, 1 Mo. 156, 159; Wagn. 
Stat. 1052, §§ 4, 5.) 

Ill. Had the Sullivan Circuit Court been fully possessed of 
the cause, the order arresting the judgment would not of itself 
have set aside the interlocutory judgment. By arrest of judgment 
is meant ‘‘ the refusal of the court to enter a judgment for some 
cause apparent upon the record.”? (2 Gra. & Wat. New Trials, 
825; Bouv. Law Dic. 726.) The motion reaches only defects 
and insufficiencies in the record not cured by the verdict. 


G. D. Burgess, for defendant in error. 


The court below committed no error in permitting defendant to 
answer after the motion in arrest of judgment had been sustained. 
Every reasonable intendment will be made in support of the judg- 
ment and ruling of the court below, and the presumption is that 
the court below sustained the motion on the ground that the peti- 
tion does not state facts sufficient to constitute a cause of action. 
The motion, therefore, reached back to the petition, and no excep- 
tions were saved to the ruling of the court on this point. (Mor- 
gan v. Taggart, 1 Mo. 403; Collins v. Bowmer, 2 Mo. 195; 
Stewart v. Small, 5 Mo. 525; Vaughn v. Montgomery, zd. 529; 
Dodson v. Johnson, 6 Mo. 599 ; Small v. Hempstead, 7 Mo. 378 ; 
Bouv. Law Dic. 726.) 
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Buss, Judge, delivered the opinion of the court. 


This suit was for damages for seizing and converting personal 
property, and was instituted in Adair county, and upon defend- 
ant’s default interlocutory judgment was then entered. At the 
next term he sought to have it set aside, and, failing, took a 
change of venue to Schuyler county; and after a jury trial, 
wherein the jury disagreed, took another change to Sullivan. 
He again sought to have the default set aside, but failed. A trial 
was then had upon the assessment of damages, and the plaintiff 
recovered some $900. In removing the cause from Schuyler 
county the clerk had sent no transcript of the proceedings, and 
the trial seems to have been had upon the original papers. The 
defendant thereupon moved in arrest, and his motion was sus- 
tained upon the ground that the Sullivan court had no jurisdiction. 
The court thereupon made an order remittiug the papers back to 
Schuyler and ordering a transcript, which was returned ; and the 
defendant was permitted, without setting aside the interlocu- 
tory judgment, to answer to the merits. Upon the new trial the 
defendant recovered judgment, to reverse which the plaintiffs bring 
error. 

The judgment upon the first verdict was arrested because the 
trial had been had upon the original papers instead of a transcript 
from the county from which the venue had been changed. When 
there is a change of venue taken, the statute requires that the 
clerk shall forward a transcript of the record proper, together with 
the original papers not forming a part of it, and at the expense 
of the party applying for the change. (Wagn. Stat. 1356-7, 
§§ 7-9.) No transcript was forwarded in this case, but the trial 
appears to have been had upon the original pleadings ; the defend- 
ant, who had procured the change of venue, in effect consenting to 
such trial. After a verdict against him he perceives the irregularity 
and objects to a judgment. But he is too late. The irregularity, 
if it existed, was his own, and he cannot take advantage of it. But 
there was no such irregularity in fact as could have injured either 
party. The statute makes it the duty of the clerk to preserve 
upon his files the original pleadings and forward a transcript of 
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them. This is his duty, and if any one suffers from its non-per- 
formance he is answerable. But if, instead of forwarding copies, 
he shall send the originals, it does not follow that there can be no 
trial upon such originals. Surely, when a copy suffices, the 
original cannot fail to do so. Ordinarily the presence of the 
original pleadings is essential; in a change of venue it is dis- 
pensed with. But if they are actually in court, and a trial is had 
upon them, on what principle can the proceedings be considered 
erroneous? The jurisdiction does not depend upon whether the 
trial is had upon the original papers or upon copies, but upon the 
order of change and the presence of the parties. 

Ido not say that a party may not be interested in having the 
original papers in the custody of the proper clerk. If he proceed 
before the trial, and as soon as he discovers the mistake, he may 
perhaps obtain an order to send back such papers, with a rule to 
furnish a transcript. But even this rule should not be granted so 
as to effect a continuance of the case and prejudice the party 
against whom the change has been taken. The opportunity for 
staving off trials already furnished the unscrupulous, who so often 
obtain a change of venue for simulated reasons, should not be 
enlarged. 

But this action of the court, although erroneous, cannot now 
be taken advantage of. When the judgment was arrested and a 
new trial ordered, the plaintiff should have refused to proceed fur- 
ther, and should have demanded final judgment against him to 
enable him to bring up the case. (2 Johns. Cas. 213.) He will 
not be permitted to seek a new judgment, and, if dissatisfied with 
it, fall back upon the old. We have uniformly refused to review 
the action of the trial court upon demurrer and other matters which 
might have been final, when those against whom it was had have 
conformed to it and proceeded to a new or final trial; and since 
the case of Helm v. Bassett, 9 Mo. 52, writs of error are not 
allowed for granting new trials after the second trial has been 
had. Nor would it be granted after judgment was arrested, when, 
as under the peculiar circumstances of this case, it would and did 
result in a new trial. 
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After the motion in arrest had been sustained, the defendant 
was permitted to file his auswer to the merits, the court appearing 
to treat the arrest and new trial ordered as reaching back.and 
covering the interlocutory judgment. But it had not that effect. 
The motion, by its terms, referred only to the final judgment 
ascertaining the damages, and the interlocutory judgment could 
not have been arrested after it had been duly rendered. A motion 
in arrest goes to the verdict, and is a refusal of the court to enter 
judgment upon it, and usually for some uncured defect in the 
petition. The inaccurate way in which our records are commonly 
kept seems to confound motions in arrest and for new trials with 
motious to set aside the judgment. ‘The former motions must be 
made before judgment is rendered, and the verdict only should 
be entered, until such motious are disposed of; and then, if they 
ure overruled, comes the judgment. The latter, of course, are 
subsequent to the judgment, and as to the interlocutory one under 
consideration had been twice made and overruled. The motion 
in arrest did not and could not reach it, and it was error for the 
court to permit the defendant to answer to the merits, to put in 
issue facts confessed by such judgment. The motion of the 
plaintiff to strike out the answer should therefore have jbeen 
sustained. 

The record presents the anomaly of two judgments, the first 
covering all the facts except as to the amount of damages, and 
the second covering the same facts and directly opposed to the 
former. If defendaut would deny the trespass altogether, he 
should, upon showing good reason for his first default, have 
been permitted to answer, the default being set aside; or, if the 
trespass stands confessed, the amount of damages is directly in 
issue, and if none are shown the recovery will be nominal. 

The judgment will be reversed and the cause remanded. Judge 
Wagner concurs. Judge Adams not present at the hearing. 
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Witsur F. WiiuiaMs ef ai/., Plaintiffs in Error, v. Norta 
Missourr RartroaD Company, Defendant in Error. 


1. Justices’ courts — Jurisdiction — Railroads — Contracts of affreightment — 
Construction of statute. — Under the existing laws of this State, justices of 
the peace now have jurisdiction over contracts of affreightment made by rail- 
road companies to the extent of ninety dollars. 


Error to Macon Circuit Court. 


Williams & Eberman, for plaintiffs in error. 


John F. Williams, for defendant in error. 


Apams, Judge, delivered the opinion of the court. 


This suit was commenced before a justice of the peace, on a 
contract of affreightment made by the defendant as a common 
carrier. Judgment was rendered by the justice in favor of the 
plaintiffs, and the defendant appealed to the Circuit Court, and in 
that court filed a motion to dismiss the suit upon the ground that 
the justice had no jurisdiction over the defendant on contracts of 
affreightment. This motion was sustained by the Circuit Court 
and the suit dismissed, and the plaintiff has brought the case here 
by writ of error. 

The defendant relies on the third section of an act entitled ‘*An 
act amendatory of the charter of the North Missouri Railroad 
Company,” approved February 18, 1865 (Sess. Acts 1865, 
p. 89). That section reads as follows: ‘‘ Sec. 3. That justices 
of the peace shall have jurisdiction to the same extent over this 
company, in all actions of trespass for killing stock, which they 
now have over natural persons, and they shall have and exercise 
no other jurisdiction than as above provided.” 

In construing this section we must take into consideration the 
laws that were in force at the time it was enacted, in order to 
ascertain the true intention of the Legislature. When this section 
was enacted the act of 1861, to extend the jurisdiction of justices 
of the peace in cases for killing stock, without regard to the value, 
was in full force (Sess. Acts 1861, p. 23), and also the general 
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railroad law of 1855 was in force, section 88 of which provided 
that ‘*‘ all existing railroad corporations shall be exempt from the 
jurisdiction of justices’ courts, except as in this act and in their 
own charters provided.” (R. C. 1855. p. 480.) 

In view of these laws it is evident to my mind that the proper 
construction of section 3 of the amended charter of defendant is 
that justices of the peace, in trespass for killing stock, were to 
have only such jurisdiction, and no other, as they had over natural 
persons. That section was not intended to exempt them from 
jurisdiction in any other cases than the trespass cases referred to. 
There was no necessity for doing this, as it was already exempt 
by section 38 of the general railroad luw above referred to. But 
this general railroad luw was revised in 1865 and is comprehended 
in the General Statutes of 1865. Section 38 was omitted in the 
revision of 1865, and was repealed under the general clause 
repealing all laws that had been revised in 1865. 

So justices of the peace now have jurisdiction over contracts of 
affreightment made by railroad companies to the extent of ninety 
dollars, and the court erred in dismissing this suit. 

Judgment reversed and cause remanded. The other judges 
concur. 


” 
> 





Israzt G. Hammon, Respondent, v. Ropgert Dovenas ef al., 
Appellants. , 


1. Landlord and tenant — Statute of frauds— Holding over — Payment of 
yearly rent — After the expiration of a written lease, a tenancy from year 
to year may be created by a verbal permission to hold over and receipt of 
yearly rent. 


Appeal from Buchanan Circuit Court. 


Chandler & Sherman, for appellants, cited James v. Pope, 
19 N. Y. 324; Page v. Ellsworth, 44 Barb. 640; Brewer v. 
Knapp, 1 Pick. 882; Smith v. Niver, 2 Barb. 180; Mathews v. 
Sawell, 8 Taunt. 270; Grant v. White, 42 Mo. 289; Jackson 
v. Miller, 7 Cow. 747; Jackson v. Moncrief, 5 Wend. 26; Ellis 
v. Paige, 1 Pick. 44; Hollis v. Pool, 3 Metc. 351; Kelly v. Waite, 
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12 Mete. 300 ; Bennock v. Whipple, 12 Me. 346 ; Davis v. Thomp- 
son, 18 Me. 214; Wheeler v. Cowan, 25 Me. 283; Whitney v. 
Swett, 2 Foster, N. H., 10; Kendall v. Moore, 30 Me. 330; see 
note to Clayton v. Blakely, 2 Smith’s Lead Cas. 


| Grubb, Thomas § Ramey, for respondent. 
Buss, Judge, delivered the opinion of the court. 


The defendant and his partner were plaintiff ’s lessees, and the 
partnership being dissolved, defendant held over, but abandoned 
the premises in the middle of the second subsequent year, paying 
rent up to the time of leaving them. The plaintiff sues him for 
one month’s rent after having so left the premises, and upon the 
assumption that, as a lessee holding over, he became a tenant 
from year to year. There was evidence tending to show that, while 
so holding over, negotiations were had for some new improvements 
upon the premises ; and the plaintiff having recovered judgment, 
defendant complains of the adverse rulings of the court upon the 
two following propositions maintained by him. 

- 1. He claims and asked a declaration of law to the effect that 
when a tenant whose lease has expired is permitted to continue in 
possession, pending a treaty for a further lease, he is not a tenant 
from year to year, but at will, etc. This declaration might have 
been correct, but its refusal was no error, for the reason that there 
was not sufficient evidence upon which to base it. Defendant 
requested to have the building enlarged, and offered to pay 
increased rent, but the plaintiff refused to enlarge or permit it to 
be enlarged, and there were no other negotiations concerning a 
further lease. 

2. Defendant claims that, under our statate of frauds, a hold- 
ing over cannot create a tenancy from year to year, but one at 
will only. 

The first section of the English statute (29 Car. I, ch. 3) has 
been adopted in Missouri as well as in the other States, but the’ 
exception in favor of leases not to exceed three vears is omitted 
in this State. So we have simply the provisions without the 
exceptions, that all leases, etc., made by parol, and not put in 
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writing, shall have the force and effect of leases at will only. It 
is difficult to see under this section how any other lease than at 
will can be created by parol. The language seems to be clear and 
specific, and to hold that a tenancy from year to year can be 
created by a verbal permission to hold over under a former lease 
would seem to create a lease other than at will, which is not 
reduced to writing. Under the exception in the English statute, 
which has been adopted along with the first section in most of the 
States, there is no inconsistency in this view ; for, as to all leases 
for less than three years, the law stands as before its adoption, 
and a verbal lease from year to year, which can in no case exceed 
two years, is as valid as though there were no statute of frauds. 

In Massachusetts and Maine, where the English exception is 
omitted as with us, the doctrine of an implied tenancy from year to 
year is repudiated, and tenants holding by verbal lease are held to 
be tenants at will only (Ellis v. Paige, 1 Pick. 43 ; 3 Metc. 551; 
12 Mete. 300; 138 Metc. 214); and in Bennock v. Whipple, 12 
Me. 346, a tenant holding over was held to be a tenant at will. 

In Missouri, however, our court has adopted the English rule, 
and apparently without having noted the dissimilarity in the stat- 
utes. In Kerr vy. Clark, 19 Mo. 132, Judge Gamble said that “a 
parol lease, though by the statute of frauds declared to create a 
tenancy at will, has the effect of creating a tenancy from year to 
year, such being the established construction of the statute of 
29 Car. Il, ch. 3, from which our statute is taken,” and refers to 
Clayton v. Blakely, 8 T. R. 3. Without referring to them spe- 
cifically, all the subsequent cases that have arisen in this court 
affirm the above view, and hold that an express verbal lease or an 
implied one, by permitting a tenant to hold over his term, creates 
a lease from year to year. I can but think that the court was first 
misled by the decisions in England and in the United States where 
verbal leases are still permitted, and if the question was a new 
one I should feel compelled to take the view urged by counsel for 
appellant. But our ruling has been so uniform, and for so long a 
period, that we are concluded by it, so far at least as to hold that 
there may be a tenancy by implication apparently contrary to the 
statute. 
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The following technical reasons have been given to sustain this 
view. An estate at will could be converted into an estate from 
year to year by payment of yearly rents. The statute says that 


verbal leases can create only estates at will. But whenever an | 


estate is created it possesses all its incidents, among which is its 
convertibility into an estate from year to year; so that when an 
estate at will is created, another estate may grow out of it indi- 
cated by an acceptance of rent; as if yearly rent is accepted, 
a yearly estate is created; or, if only a monthly rent, then a 
monthly estate. (Barlow v. Wainwright, 22 Verm. 88 ; Prindle 
v. Anderson, 19 Wend. 391.) The acceptance of rent, whether 
by the year or month, would not be the only indication of the 
term, but reference should also be had to the use to which the prop- 
erty is put. ‘Thus, to permit a farm tenant to hold over would 
indicate that he was to hold over for the uses of a farm, which 
ordinarily requires a year; and it was to protect such tenants that 
tenancies at will were originally changed to those from year to year. 

In deference, then, to the former rulings of this court, and to 
the only reasons under our statute upon which they can be based, 
I am of opinion that if, after the expiration of the term in the 
written lease, the landlord shall receive annual rent from am ordi- 
nary tenant, a yearly verbal lease, or one from year to year, may 
be implied. But if he shall receive a monthly rent, then the im- 
plied lease should be held to be from month to month. 

This question will hereafter be of less importance with us, 
inasmuch as an amendment to section 13 of the landlord and 
tenant act, adopted in 1869, expressly enacts that all verbal leases 
of town buildings shall be held to be leases from month to month, 
and also because tenancies at will have always been such leases in 
effect, as one month’s notice is required to terminate them. 

The court held that the tenancy of defendant after the expira- 
tion of the term in the written lease was from year to year. This 
was erroneous, for though the implied tenancy might have been of 
that character, it was not necessarily so. The statute made it a 
tenancy at will, which, by operation of law and receipt of rent, 


might, as we have seen, be converted into an implied tenancy, | 


either from year to year or for some other time. But the defend- 
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ant has not suffered from that opinion of the court, inasmuch as 
the judgment was only for a single month’s rent; and in any 
event, even as tenant at will, he would be liable for such rent until 
the termination of the tenancy, under section 13 of the landlord 
and tenant act. 

The other judges concurring, the judgment will be affirmed. 





Wui1am C. Mrrcuett ef a/., Respondents, v. Joun P. Jongs, 
Appellant. 


1. Partition — Sale — Infants — Gross inadequacy of price, even in absence 
of fraud, ground for setting aside sale.— On a suit in partition, some of the 
parties to which were infants, sale was ordered of a tract of land worth 
$1,600, and an agent of one of the parties was engaged to be present and 
prevent a sacrifice of the property. By some accident this agent was pre- 
vented from attending, and the land was sold for $50. Held, that although 
no fraud in the purchase appeared, yet the inadequacy of price was so great 
as to shock the conscience; and, as infants were conterned, it was the duty 
of the court to set aside the sale. 

2. Infants — Partition — Guardian ad litem — Next friend.— An infant can 
not bring a suit in partition by a next friend. The guardian, if there be one, 
must bring the suit; and if there be none, the court in which such suit is to 
be brought may, in term time, appoint a guardian ad litem, who shall have 
all the authority of a regular guardian in such case. i 


Appeal from Chariton Circuit Court. 
C. 4. Winslow, for appellant. 
G. D. Burgess, for respondents. 
Apams, Judge, delivered the opinion of the court. 


This was a motion made by all the parties to a partition suit, 
to set aside the sale of the land and for a new order of sale. The 
facts, as they appear from the bill of exceptions, are that the land 
consisted of eighty acres, worth in cash $20 per acre, or $1,600 ; 
that on the day of sale one of the adult parties in interest had 
employed an agent to attend the sale to see that the land was not 
sacrificed ; that this agent was detained by accident and did not 
reach the place till after the sale, and that appellant Jones bought 
the eighty-acre tract at the sum of $50. 
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There may not have been any actual fraud in the purchaser, 
but the inadequacy of price is so great in this case as to shock 
the conscience; and, as infants are concerned, it was the duty of 
the court to set aside the sale. 

In looking into this record I discover an irregularity which has 
not been noticed by either party, which may have caused this 
great inadequacy of price. The record presents the anomaly of 
two infant plaintiffs suing by next friend for partition and sale 
of the land. This next friend was appointed -by the clerk in 
vacation, as though it was an ordinary suit by infants. The par- 
tition law governs the case. That law authorizes the guardian, 
if there be any, to bring such suit; and if there be no regular 
guardian, then the court, in term time in which such suit is to be 
brought, may appoint a guardian, who shall have all the authority 
of a regular guardian in such cases. But I know of no statute 
or other law which authorizes a next friend to bring such suit. 

The question, therefore, is, what ought to be done in this case? 
The court committed no error in setting aside the sale, and 
therefore its judgment as to that must be affirmed at the cost 
of the appellant Jones. But the judgment of partition must be 
reversed and the cause remanded, with directions to the court to 
dismiss the petition or permit the parties to have a guardian 
appointed by the court, and by such guardian to file an amended 
petition for partition, and proceed anew with the case. The 
other judges concur. 





James A. Price, Respondent, v. ABNER WHITELY, Appellant. 


1. Libel, action for — What words libellous — Justification, how established.— 
The following publication was held to be actionabie as a libel: “I found an 
imp of the devil in the shape of Jim Price sitting upon the mayor’s seat,” 
etc. * * * “And now, sir, that imp of the devil and cowardly snail, that 
shrinks back into his shell at the sight of the slightest shadow, had the bravery 
to issue an execution against me,” ete. In suit for libel founded on such pub- 
lication, defendant may, in justification, show mean and disgraceful acts that 
would answer to the proper appreciation of the terms applied to plaintiff. 

2. Libel — Express damages need not be proved, when. —In an action for libel 
no express damages need be proved, unless oars as specially arising from 
the profession or occupation of plaintiff. 
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Appeal from Clay Circuit Court. 


Milton Campbell, for appellant, cited Stark. Sland. 439; 2 
Stark Sland. 68; Smith v. Carey, 8 Campb. 461; Williams v. 
Stott, 1 Crom. & M. 675; Van Tassel v. Capron, 1 Denio, 250; 
2 J. J. Marsh. 540; Maynard v. Fireman’s Ins. Co., 34 Cal. 48. 


John Doniphan, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff obtained judgment in an action for libel, and 
defendant in the pleadings admitted the publication of the follow- 
ing words, of and concerning him: ‘‘I found an imp of the devil 
in the shape of Jim Price sitting upon the mayor’s seat; when I 
demanded the name of the person, he answered that there was no 
name signed to the charge. * * * And now, sir, that imp 
of the devil and cowardly snail, that shrinks back into his shell at 
the sight of the slightest shadow, had the bravery to issue an exe- 
cution against me before the close of the day, and put it into the 
hands of the marshal.”” He averred the truth of the part of the 
matter alleged to be libellous, and also that the plaintiff had 
suffered no injury from its publication. 

There were three counts setting out the same matter, and this, 
though contrary to the statute, is not erroneous, as defendant took 
no steps to correct the irregularity. The plaintiff should have 
been, at defendant’s instance, confined to one count; but no 
motion being made, the informality is cured by verdict. 

Upon the trial the instructions given were all favorable to 
defendant, and the only question that can now be considered is 
whether the words charged are libellous, without proving special 
damage. 

This court, in Nelson v. Musgrave, 10 Mo. 648, adopted the 
English doctrine, which distinguished between spoken and written 
slander —holding words actionable, if reduced to writing, that 
would not be if merely spoken; and the distinction was affirmed 
in Kemble vy. Sass, 12 Mo. 499, and has ever since been adhered 
to. In the former case the definition of a libel by Judge Parsons 
was quoted and approved, and is as follows: ‘‘A malicious 
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publication expressed either in printing or writing, or by signs or 
pictures, tending either to blacken the memory of the dead, or 
the reputation of one who is alive, and expose him to public 
hatred, contempt, or ridicule.” 

In the case at bar the libellous words charge the plaintiff with 
being an ‘‘imp of the devil,”’ which, in itself, has no specific 
meaning, but is a mere term of reproach ; and also, in very oppro- 
brious terms, with being a very great coward. The first phrase, 
however, receives point and takes chiefly its libellous character 
from the allegation that, as imp of the devil, he sat in the mayor’s 
seat, and was directly calculated to injure him in the eyes of the 
community; and the latter imputes a want of the quality of 
courage, without the possession or supposed possession of which 
a man would be utterly degraded. Libels usually impute some 
specific disgraceful or criminal act, and it is not often that we find 
them charged upon the use of epithets. For that reason I have 
and to find a complete definition of what constitutes a libel. 
looked more attentively to the recognized foundation of the action, 
There are many very pointed ones. (Townsh. Lib. Sland., 
§ 18,21.) The foregoing, by Mr. Parsons, is perhaps as good 
as any; and, under it, it may not matter whether the charge be 
specific, or the language be so abusive as to tend to degrade its 
subject. A celebrated definition to the same purport was given by 
Alexander Hamilton in The People v. Croswell, 3 Johns. Cas. 
354, which was afterwards adopted by the courts of New York, 
to-wit: ‘‘A libel is a censorious or ridiculing writing, picture, or 
sign, made with a mischievous and malicious intent towards gov- 
ernment, magistrates, or individuals.” (See Steele v. Southwick, 
9 Johns. 214; Cooper v. Greeley, 1 Denio, 347.) The case at 
bar comes within these descriptions. 

What would be the natural impression upon those who confided 
in the defendant and were influenced by his language? What but 
that plaintiff was a bad man, ready in the mayor’s chair to do the 
devil’s work, which, in the popular view, is anything that is mean 
and bad ; and also that he was an arrant coward. This would as 
effectually degrade and injure him in their estimation as though 
the charges were specific. There is an objection to this view, 
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to-wit: that a libel is a false accusation, that the truth of the 
matter charged may be shown in defense to an action, and that 
truth or falsehood cannot be predicated of general abuse. To this 
it may be said that the abuse should be such as to imply some bad 
or disgraceful conduct, and the justification must specifically allege 
conduct that would warrant the charge. Thus, when the libel is 
that the plaintiff is thought no more of than a horse-thief, etc., 
the justification must show that he has been guilty of horse-steal- 
ing (Nelson v. Musgrave, supra); and in the case at bar, a 
justification might show mean and disgraceful acts that would 
answer to the popular appreciation of the terms applied to the 
plaintiff. ) 

The defendant undertook to justify by showing the fact that the 
plaintiff actually issued the execution as charged, but that did not 
meet the libel and was no justification. 

The extent of the injury to the person libelled, as well as the 
malice, need not be specifically proved, but may be inferred from 
the wrongful charges. (Buckley v. Knapp, 48 Mo. 152.) Dam- 
ages may be aggravated or mitigated by appropriate evidence, but 
the publication of the libel itself implies that its subject is injured 
by it, and no express damages need be proved unless charged as 
specially arising from his profession or occupation. 

The other judges concurring, the judgment will be affirmed. 





IskazL G. Hammon, Respondent, v. Ropert Dove.as, Appellant. 


1. Landlord and tenant — Holding over — Act of 1869, effect of.— Section 18 
of the landlord and tenant act, as amended by that of 1869 (Sess. Acts 1869, 
p. 68), by which tenancies not in writing are made to be from month to 
month, will operate upon an implied tenancy at will, where the tenant holds 
over under a written lease, although the lease was made prior to the passage 
of the act. 


Appeal from Buchanan Court of Common Pleas. 
Chandler § Sherman, for appellant. 
Grubb, Thomas § Ramey, for respondent. 
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Buiss, Judge, delivered the opinion of the court, 


The former suit between the same parties, and which has been 
considered at this term, was for one month’s rent, ending March 6, 
1870; and the judgment against him for such rent was sustained 
upon the ground that there was, even under the letter of the stat- 
ute, a tenancy ut will, which would make him liable for the month’s 
rent. The present suit was for rent for the three succeeding 
months, and judgment was rendered against the defendant accord- 
ingly, upon his answer. We have only to consider, then, whether 
the answer set up a valid defense. 

The defendant, after admitting the original lease, and denying 
that he held under it, avers that on the 6th of November, 1867, he 
and his then partner took a written lease for one year at $166.66 
per month ; that at the expiration of the lease the partnership was 
dissolved, but that he continued in possession under a verbal 
arrangement that he should occupy without a lease, and that the 
parties should do right by each other, and so held until February 
1, 1870, when he removed from the premises and gave up pos- 
session to the plaintiff, having before notified him that he should 
leave ; and that he has fully paid the rent until February 7, 1870. 
The answer further sets up that on the 2d of April, 1870, he 
gave the plaintiff notice, in writing, that on the 6th of May fol- 
lowing he would terminate his tenancy and surrender the premises, 
if it had not already been done, and avers that the plaintiff was in 
possession of the same during the months for the rent for which 
suit was brought. 

This answer makes, under section 13 of the landlord and tenant 
act, as amended in 1869, an estate from month to month, to be 
terminated by notice in writing. The suit was for rent for the 
months ending April 6, May 6, and June 6. No written notice 
was given until April 2, and under that the tenancy would term- 
inate on the 6th of May. The judgment, however, was given 
for rent to the 6th of June, and was so far erroneous. 

The plaintiff claims that, inasmuch as the original lease was 
given before the amendment to said section 13, which was passed 
March 3, 1869 (Sess. Acts 1869, p. 68), and took effect ninety 
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days thereafter (Wagn. Stat. 894, § 4), the implied tenancy by 
holding over cannot be controlled by such amendment. But we 
cannot so limit its effect. This new clause is broad and sweep- 
ing, as much so as the first section of the statute of frauds, and 
would not have been necessary but for the construction consid- 
ered in the former case, which had been given to such section. 
The Legislature seems to have been willing to leave the implied 
tenancies appearing to be contrary to the statute in force, so far 
as farming tenements and lands are concerned; but, as to town 
property, determined by this amendment that the statute should 
be enforced according to its terms ; and to avoid the implied ten- 
ancy, which may grow out of one at will, provided that all verbal 
lettings ‘‘ shall be held and taken to be tenancies from month to 
month.” This amendment does not affect the written lease, but 
only gives the legal effect of those that are contrary to the statute 
of frauds, and thus fixes the kind of lease to be implied from a 
verbal permission to occupy. 

The defendant had occupied some fifteen months after the writ- 
ten lease had run out, and even when he first held over, if he 
should be considered as a tenant from year to year, such tenancy 
would at least be terminated at the expiration of the first year, 
which was after the amendment took effect. No new yearly ten- 
ancy could afterwards be held; and, further, the answer does not 
admit a holding over, but avers a parol letting, which the statute 
makes a monthly one. 

There might be a doubt as to the effect of the last averment in 
the answer, that the plaintiff was in possession after the defendant 
left; but, taking it in connection with the rest of the answer, the 
pleader cannot mean that he entered and re-let it, or occupied it 
for the purposes of a store, or that he received any benefit from 
it during that time. Had it been so, the answer would have 
shown it. 

We are of opinion that, upon defendant’s answer, the plaintiff 
was entitled to judgment for two months’ rent and no more, and 
the judgment rendered below will be reversed, and judgment 
entered in this court accordingly. The other judges concur. 





ti. 
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Marcus D. L. Hunter ef ai., Plaintiffs in Error, rv. Jon 
Hunter ef al., Defendants in Error. 


Frauds — Trusis — Agency — Purchase by agent, for himself, of the prop- 
erty which was the subject of his agency. — Resulting trusts. —A., residing 
in Missouri, and B., residing in Illinois, acted as agents for C., also residing 
in Illinois, in the management of lands in Missouri. A. and B., conspiring 
together and representing the land as worth but $20 per acre, obtained a deed 
from C. at that price, and soon afterwards sold the land for $50 per acre. 
Held, that as A. and B. stood in a confidential relation to C., being his agents 
for the sale of the land, it was their duty as such to act alone for his benefit ; 
and in making the purchase themselves, at an under-value, they became trus- 
tees by implication, holding the title for C. 


2. Co-trustees, liability of. —Trustees of constructive trusts are only bound 


3. 


4. 


a 


for what they realize. They are not jointly bound unless the funds were 
received by both. Each must account for what comes into his hands. 

Limitations, statute of — Plea of bar by five years’ limitation not a good 
plea of bar by ten. — A plea of the statute of limitations which only sets up a 
bar by lapse of five years is not a good plea of a bar by ten years. 

Limitations — Frauds — Trusts — Equitable actions concerning trusts 
growing out of the realty. — An action to establish a trust growing out of 
lands, or to recover the proceeds of a re-sale of lands held under a construc- 
tive resulting trust, ought to be governed by the same rule, as to length of 
time necessary to bar, as an action to set aside a fraudulent conveyance and 
recover possession of land. And such an action is covered by the last clause 
of section 2, article m1, of the limitation act of 1855 (R. C. 1855, 1047, 2 2), 
which includes, in the actions covered by the ten years’ limitation, “actions 
for relief not herein otherwise provided for.” 

Limitations — Fraud — Discovery. —In case of fraud, the statute of lim- 
itations begins to run only from the discovery of the fraud. If a party is in 
possession of, or has notice of, the main facts constituting the fraud, the 
statute will begin to run from that time. 


Error to Buchanan Court of Common Pleas. 
T. 4. Green, for plaintiffs in error. 


i. Trustees, agents, administrators, guardians, attorneys or 


others, whose connection with any other person is such as to estab- 
lish a confidential relation between them concerning the property 
of such person, or to give them official knowledge and opportu- 
nities in regard to such property, cannot become the purchasers of 
such property, even though the sale be at public auction. (Thorn- 
ton v. Irwin, 48 Mo. 153-168.) It makes no difference that the 
agent committed no actual fraud, or that no injury resulted to the 
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parties in interest ; the law avoids the sale on the grounds of public 
policy. And where one acts gratuitously, in the relation of mere 
friendship or instrumentality, and is not clothed with the character 
and all the responsibilities of an agent, yet he cannot be permitted 
to avail himself of any information he may thus acquire, or of the 
confidence imposed in him, to commit a fraud on the friend he 
consents to serve. Fraud is odious in law, and will not be tol- 
erated under the guise of friendship or gratuitous service. (Mc- 
Donald v. Fithian e¢ a/., 6 Ill. 269, 301.) Where influence is 
shown to have been unduly exercised, or confidence to have been 
reposed and abused, its source is immaterial; a man being as 
much bound to act for the best interest of another who has trusted 
him as a friend, as if he had been appointed trustee or agent. 
(Turner v. Turner, 44 Mo. 538 ; McCormick v. Malin, 5 Blackf. 
509; 19 Mo. 325; Dillon’s Adm’r v. Bates, 39 Mo. 292-301 ; 
Grumley v. Webb, 44 Mo. 444-455 ; Rubey v. Barnett, 12 Mo. 3, 
8; Davoue vy. Fanning, 2 Johns. Ch. 252-270; Gardner v. 
Ogden, 22 N. Y. 328; Michoud y. Girod, 4 How. 503-561.) 

Il. The statutes of limitations do not run against resulting or 
constructive trusts where actual fraud is imputed and proved, and 
where the trust is within the proper, peculiar and exclusive juris- 
diction of courts of equity ; and the issue is directly between the 
cesui gue trust and the trustee. (Michoud v. Girod, 4 How. 
560 ; McNew v. Booth, 42 Mo. 189; Davoue v. Fanning, 2 Johns. 
Ch. 269-270; Dillon’s Adm’r v. Bates, 39 Mo. 292, 301; 
Rubey v. Barnett, 12 Mo. 3,8.) In case of actual frauds, 
courts of equity give relief after a long lapse of time, and length 
of time ought not to bar relief. (Prevost v. Gratz, 6 Wheat. 
481.) Where the fraud is merely constructive, lapse of time may 
operate. 

The defendant sets up as a bar to this suit that part of section 
10, Wagner’s Statutes, p. 918, which provides ‘‘ that an action for 
relief on the ground of fraud must be commenced within five years 
from the discovery of the facts constituting the fraud.”” This pro- 
vision applies only to ordinary frauds, where there is no confiden- 
tial or fiduciary relation, and can in no manner apply to trusts of 
any kind. - This does not in any manner change the common equity 
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doctrine, nor can a court of equity apply it in this case, as there 
is no analogy whatever to any suit at law. 

There is no express statute of limitations which applies to this 
case (39 Mo. 301, supra), it having no analogy to a suit at law. 
When the statute fixes a bar to a legal remedy, a court of equity 
having concurrent jurisdiction will apply the same bar, as in such 
cases equity follows the law ; but the law gives no remedy in cases 
of resulting trust. Such cases are within the proper, peculiar and 
exclusive jurisdiction of courts of equity, and relief should be 
granted within a reasonable time ; and what is a reasonable time 
depends on the facts of each particular case. 


Vories & Vories and Woodson, Jr., for defendants in error. 


The statute of limitations set up in defendant’s answer was a 
good bar to plaintiffs’ demand. The petition of plaintiffs was filed 
August 27, 1868, and charges that in the year 1858 the plaintiffs 
sold and conveyed the land set out in their petition. The trust, as 
charged in the petition, grows out of the alleged fraud of defend- 
ant, which makes a case of constructive trust growing out of a 
charged detected fraud, which, under our statute (2 Wagn. Stat. 
918, § 10), is barred in five years after its discovery by the 
aggrieved party, continued from 1855 and 1857. Hence, if the 

. charge in the petition be true, and defendant, when he purchased 
the land, was a trustee, then the very moment he claimed the land 
as his own, and denied and repudiated such trust, and plaintiffs 
knew of that fact, the statute commenced running. (Keeton’s 
Heirs y. Keeton’s Adm’r, 20 Mo. 538-546, and authorities refer- 
red to; The State, etc., v. Willi, 46 Mo. 236, and authorities. ) 
Before the statute under consideration was adopted, courts of 
equity, in cases such as the one at bar, applied the very doctrine 
of the statute; and since our code, which does away with all 
distinction in many respects between law and equity, the statute 
prescribes one common-law principle in all cases. 


ApAMs, Judge, delivered the opinion of the court. 


This suit was originally commenced against both defendants, 
but was compromised and dismissed as to Whitehead and continued 
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against the other defendant, Hunter. The facts, as they clearly 
appear from the pleadings and proofs, are these: The plaintiffs, 
Marcus L. Hunter and Mary Jane Buntain, are brother and sister, 
who, when they were small children, resided with their parents in 
Buchanan county; and their parents died, leaving them the owners 
in fee of 160 acres of land in Buchanan county. These infants 
were removed to the State of Illinois, and are still residents of 
that State. The defendants, John Hunter and Whitehead, are 
brothers-in-law, and uncles of the plaintiffs. Whitehead assumed 
to act, and did act, as agent for the plaintiffs in Missouri, in 
looking after and overseeing their land, and in payment of the 
taxes; and the defendant Hunter acted as agent for them in 
Illinois, in seeing that moneys were remitted to the agent in Mis- 
souri for payment of the taxes, and did all the correspondence for 
plaintiffs in regard to their land in Missouri. After the plaintiff 
Marcus L. Hunter had become of age, and while his sister was 
eighteen or nineteen years old, but married to Buntain, they 
concluded to sell their Missouri land and authorized their two 
uncles to sell the land. Whitehead, the Missouri uncle, proposed 
to purchase the land, and offered $20 per acre for it ; asserting, 
in letters written to the defendant Hunter, that the land was 
worth only $20 per acre, which letters were shown to the plaintiffs. 
A conspiracy was formed between the two uncles to obtain the 
land at a greatly reduced price. Both of them were well aware 
that the land was worth a much larger amount than Whitehead 
proposed to give, but this fact was carefully concealed from the 
plaintiffs. The purchase was to be made in the name of White- 
head, who was to sell the land and share the profits with the 
defendant Hunter, who was to obtain from the plaintiffs the deed 
for the land. The plaintiffs, confidently relying upon the integ- 
rity of the two uncles, finally agreed to sell the land to Whitehead 
for $20 per acre, amounting to $3,200; and in the spring of 
1858 the sale was completed and the deed executed by the parties 
in Illinois, and sent to Whitehead. It appears that Whitehead 
thought that there were some informalities in the acknowledg- 
ments, and also ascertained that the plaintiff Mary Jane Buntain 
was under age when she made the deed. He therefore sent the 
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deed back to Illinois to have it properly acknowledged, and also 
applied to the husband of Mary Jane Buntain to give a bond that 
they would make a good deed when she became of age. In the 
meantime the defendant Whitehead sold the Missouri land on time 
at $50 per acre, amounting to $8,000. This sale was made in - 
1858, in a very short time after the purchase from plaintiffs. 

The plaintiffs having learned the greatly enhanced price the 
land sold for, refused to make any other deed or acknowledgments. 
The defendant Whitehead, in furtherance of the fraudulent con- 
spiracy, in order to obtain the title of Mary Jane Buntain, com- 
menced a suit by order of publication in the Buchanan Court of 
Common Pleas, for the partition and sale of the land, claiming to 
be the owner of one half, and the plaintiff Mary Jane Buntain the 
other half. This partition suit resulted in the sale of the land, 
no defense having been made, and no other notice having been 
given except the order of publication. The defendant Whitehead 
purchased it in 1859, at this partition sale, at the nominal price 
of $1,500, and after deducting the costs gave bond to account for 
plaintiff Mary Jane Buntain’s half. After thus completing his 
titles Whitehead made a deed to the person to whom he had sold 
the land, who is alleged to be a purchaser for value without notice ; 
but whether he was so or not, does not appear from the evidence. 

In 1859 the plaintiffs employed counsel to bring suit against 
their uncles to set aside the sale, or for the profits made on the 
sale by Whitehead. But for some reason not appearing, this 
intended suit was abandoned. 

After Whitehead had thus sold the land and received the pur- 
chase-money, he refused to account to the defendant Hunter for 
his share of the gains, and Hunter brought suit against him and 
recovered a judgment in the Buchanan Court of Common Pleas 
for some $2,000 or more. The defendant Hunter has never 
received any part of the gains, or any part of the judgment he 
recovered against Whitehead. But after the dismissal of this 
suit as to Whitehead, the plaintiffs caused him to be garnished in 
this case for the amount of said judgment. 

This suit was brought on the foregoing facts, to constitute the 
defendants Hunter and Whitehead trustees for the plaintiffs, and 

29—VvOL. L. 
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to compel them to account for the profits they made on the re-sale 





of the land. 
The defendant, by his answer, sets up the bar of the statute of 


limitations of five years, alleging that the cause of action did not 
accrue within five years next before the commencement of this 
suit. It will be seen at once that the main point is whether the 
five years’ limitation applies to a case of this kind. 

There can be no question but that the facts of this case consti- 
tuted the defendants, Hunter and Whitehead, trustees for the 
plaintiffs. They stood in a confidential relation to the plaintiffs. 
Being their agents for the sale of this land, it was their duty as 
such to act alone for their benefit; and in making the purchase 
themselves, at an under-value, they became trustees by implica- 
tion, holding the title for the plaintiffs. The fraud was not 
fully completed until Whitehead purchased at the partition sale, 
which was in 1859, less than ten years before the commencement 
of this suit. The plaintiffs had two remedies. They might have 
brought suit to set aside the sale, und for the recovery of the land 
itself; or they could sue as they have done, for the proceeds 
resulting from a re-sule of the land by Whitehead. Having 
adopted the latter remedy, they will be barred from pursuing the 
other. If they had sued for the land itself, in the hands of the 
defendants as trustees, I have no doubt the ten years’ limitation 
would have applied, instead of the five years. As this suit is for 
the proceeds of the re-sale, ought not the same rule to apply? 
This was certainly the rule before the adoption of our code of 
practice abolishing distinctions in the form of actions, legal and 
equitable. But while the code abolishes this distinction, ‘* the 
line of demarcation, the great and essential principles of which 
underlie the respective systems, is inherent and still exists in 
the very nature of things.” (See Magwire vy. Tyler ef al., 47 
Mo. 115.) 

Before the adoption of our code of practice there was no statute 
of limitations applicable to equitable cases. Courts of equity, 
however, following the rules of law, applied the same limitations 
to equitable cases. If the case concerned realty, or trusis 
growing out of realty, the twenty years’ bur was adopted; if it 
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concerned personalty, the five years’ bar, which applied to per- 
sonal actions, was followed. ( Keeton’s Heirs v. Keeton’s 
Adm’r, 20 Mo. 580.) When our Legislature made the new code 
of practice in 1849, it became necessary to enlarge our statutes 
of limitations so as to comprehend both legal and equitable 
remedies, and these statutes have been enlarged so as to apply 
to both legal and equitable cases. 

The defendant has set up the five years’ bar, which will be 
found in section 8 of article m of the limitation act of 1855 (R. 
C. 1855, p. 1048). The fifth clause of that section is ‘‘ an 
action for relief on the ground of fraud, the cause of action to be 
deemed not to have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud.”’ 

This clause is in the same section which applies to personal 
actions, included under the five years’ limitation. If we look at 


the prior statutes in pari materia, we will find that this clause 


is only an enlargement of the former statute so as to comprehend 


equitable cases. It was not the intention of the Legislature to 
comprehend actions relating to lands in this clause. The Legis- 
lature did not intend to limit a party in an equitable action for 
the recovery of land by the five years’ bar. There could be no 
reason whatever for such a short limitation, or for any alteration 
of the equitable rule which existed before the statute. 

The first section of the first article of the act above referred to 
(R. C. 1855, p. 1045) prescribes ten years as the limit for the 
recovery of lands. Under this section, if a suit was brought to 
set aside a fraudulent conveyance of land, and for the possession 
of the land, ten years would be the limitation. This suit is, how- 
ever, to establish a trust and to recover the proceeds of a re-sale 
of-the lands. The same length of bar ought to apply to this case, 
and would under the old rules of equity. 

But if this case is not covered by the section above referred to, 
it must be governed by the last clause of section 2 of article m of 
the limitation act of 1855. (See R. C. 1855, p. 1047.) That 
is the third clause, and reads: ** Third, actions for relief not 
herein otherwise provided for.”? Under this clause ten years is 
the bar. This clause seems to have been made to cover equitable 
cases, as well as others not falling under any other part of the 
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statute. Taking the whole act together, and the law as it stood 
before the statute, and the equitable doctrine on the subject of 
limitations, I am of the opinion that the ten years’ bar applies to 
all actions for the recovery of land, or for the enforcement of 
trusts growing out of lands or their proceeds. 

Where the case is one of fraud, the statute in no case will com- 
mence to run till the discovery of the fraud. This was always 
the equity doctrine, and is still the doctrine under our code. 
What constitutes such discovery is the only question. If a party 
is in possession of, or has notice of, the main fact constituting 
the fraud, the statute will commence running from that time. In 
this case the plaintiffs knew, before the consummation of the 
fraud in 1859, all about what the land had been re-sold for, and 
hence from that time the statute commenced running; but ten 
years had not expired when this suit was brought. Even if ten 
years had expired, the plea only set up the five years and not the 


ten years, so there was no proper plea of the ten years’ bar set 


up in this suit. 

Under this view neither of the plaintiffs were barred by the 
statute of limitations, and it is unnecessary to discuss the ques- 
tion whether the plaintiff Mary Jane Buntain, by joining in a 
suit with the plaintiff Marcus L. Hunter, lost the benefit of the 
disability of marriage existing in her favor. The only remaining 
question is, what decree ought to be rendered against the defend- 
ant Hunter? He has never in fact received any part of the gains 
made by the re-sale. ‘Trustees are only bound for what they 
realize. They are not jointly bound unless the funds were 
received by them both. Each must account, in a case like this, 
for what comes into his hands. The defendant Hunter has 
recovered judgment against his co-trustee for his share of the 
proceeds, but has not received payment of this judgment. The 
plaintiffs, therefore, are entitled to the benefit of this judgment, 
or to what has or may be realized out of it, less what it cost the 
defendant Hunter to obtain the judgment. The Court of Com- 
mon Pleas will therefore enter a judgment to this effect in favor 
of the plaintiffs, and carry the same into execution; and for this 
purpose the judgment is reversed and the cause remanded. The 
other judges concur. 


— 
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R. J. House, Plaintiff in Error, v. Joun 8. Duncan, Defendant 
in Error. 


1. Justice of the peace — Appeal —- Cause of action, change in.—On appeal 
from a justice of the peace, the rectification of a mistake in the name of @ 
party, or the introduction of a new party, does not change the cause of action 
and will be permitted. 


Error to Buchanan Circuit Court. 
Thomas §& Ramey, for plaintiff in error. 
Tutt, Hill & Carter, for defendant in error. 
Waener, Judge, delivered the opinion of the court. 


The plaintiffs, in their firm name, brought suit on a promissory 
note before a justice of the peace against the defendant, and 
obtained a judgment thereon. Defendant then appealed to the 
Circuit Court, and while the case was there pending he moved to 
dismiss the same on account of a defect in the names of the plain- 
tiffs who were parties to the record, and because there was a non- 


joinder of parties. Plaintiff then offered to amend by supply- 


ing the defect, but the court refused to permit the amendment 
to be made, and then sustained defendant’s motion and dismissed 
the suit. 

We think the decision of the court was wrong. Amendments 
are favored and should be liberally made in furtherance of justice. 
When a cause is appealed from a justice of the peace to the Cir- 
cuit Court, it is tried upon its merits, and the only prohibition 
against making amendments is that the cause of action shall not 
be changed. (Wagn. Stat. 850, § 19.) Now the rectifying the 
mistake in the name of a party, or bringing in a new purty, in 
nowise changed the cause of action. That was the justuess and 
validity of the note, and it remained the same. A cuntrary opinion 
was intimated in Kraft v. Hurtz, 11 Mo. 109, but we hardly think 
that was a correct interpretation of the statute. Whenever it is 
necessary to the determination of a controversy to have other par- 
ties, the court may order them to be brought in by amendment. 
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(Wagn. Stat. 1034, § 4.) When it is a case originating in the 
Circuit Court, the fact can be accomplished by an amendment of 
the petition. If it is a case originating before a justice of the 
peace, where no formal pleading is necessary, the amendment 
may be made when the case is removed to the Circuit Court by 


simple motion. 
Let the judgment be reversed and the cause remanded. The 
other judges concur. 





Gustavus HENscHALt e/ a/., Defendants in Error, v. JosePu 
Scumiptz ef al., Plaintiffs in Error. 


1. Judgments — Execution, issue of without leave of court —Vested rights, 
etc. —-Where a judgment was entered while the law of 1855 was in operation, 
the issue of an execution thereunder need not be governed by that law, but 
the Legislature may extend the time thereby allowed for the issue of the exe- 
cution without leave of court. The act granting such extension is simply « 
regulation for enforcing a judgment, and does not affect any vested right. 


Error to Buchanan Court of Common Pleas. 


Hawley, Hill & Carter, for plaintiffs in error. 


I. The statute of 1855 must govern in this case, because under 
that statute the appellants had acquired vested rights. (See 
R. C. 1855, p. 904, §§ 18, 14. It is incompetent for the Legis- 
lature to divest these rights, or destroy them, by subsequent legis- 
lation retrospective in its operation. (Const. of Mo., art. 1, 
§ 28; Fisher v. Cockerill, 5 Mour., Ky., 129; Atkinson v. Dun- 
lap, 50 Me. 111; Streubel v. Milwaukee & Mississippi R.R. Co., 
12 Wis 67; State ex red. Register of Public Lands v. Auditor 
of Public Accounts, 33 Mo. 287; Routsong ef al. vy. Wolf, 35 
Mo. 174; Hope Mutual Ins. Co. v. Flynn, 38 Mo. 483; Sedgw. 
Stat. and Coust. Law, 188.) 

II. Under the statutes of 1855 this judgment was presumed to 
be satisfied after the lapse of five years from its rendition where 
no lieu existed. No lien existed in this case. In order to rebut 
this presumption of payment, it was necessary for the respondent, 
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before he could have execution issued, first, to obtain leave of 
of the court; second, make a motion; and, third, give notice 
to the appellants. (R. C. 1855, p. 904, §§ 13, 14.) 


H. K. White, for defendants in error. 


I. The statute in force at the time of issuing the execution 
applied to judgments rendered previously to the enactment of the 
statute as well us those rendered subsequently. (Wagn. Stat. 
11, § 91; Bolton v. Lansdown, 21 Mo. 399-401.) 

If. An act will not be deemed retrospective, or as interfering 
with vested rights, which only affects incidental rights and leaves 
the parties with all their rights existing in substance and integrity. 
(McCormick v. Rusch, 15 lowa, 127-133 ; Syracuse City Bank 
v. Davis, 16 Barb. 188; Morse v. Goold, 11 N. Y. 281-287.) 


Waener, Judge, delivered the opinion of the court. 


The appeal in this case was taken from a judgment rendered 
by the court overruling a motion to quash an execution. The 
original judgment of the court was rendered in 1860, and no exe- 
cution was issued thereon until 1870, nearly ten years having 
elapsed. No notice was given to the adverse party, or leave ob- 
tained from the court where the execution was sued out. The law 
of 1855 provided that after the lapse of five years, and within ten 
years from the entry of a judgment, where there was no lien in 
existence, au execution should be issued only by leave of the court, 
on motion with notice to the adverse party. (R. C. 1855, p. 904, 
§ 13.) But the statute of 1865 dispenses with the motion in 
court and notice to the adverse party, and permits an execution to 
be issued upon a judgment at any time within ten years after the 
rendition thereof. It is now insisted that, as the judgment was 
rendered while the law of 1855 was in operation, the issuing of 
the execution must be governed by that law, and that the Legis- 
lature was incompetent to extend the time and release the condi- 
tions therein prescribed. This position is untenable. The rule 
that laws are applicable to future and not to past transactions, is 
not infringed or violated by upholding this law and applying it to. 
all judgments. It is simply a regulation for enforcing judgments, 
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and does not trench on any vested right. The case of Bolton v. 
Lansdown, 21 Mo. 399, is in point and is decisive of the ques- 
tion. Judge Leonard, in writing the opinion of the court in that 
case, says: ‘* This is a regulation for future transactions, a new 
rule to be hereafter observed in suing out executions upon judg- 
ments; and, in order that the law may be uniform, the same rule 
is applied to all judgments, without reference to the time when 
they were obtained, whether before or after the act took effect, 
or to the manner in which the suits were conducted that resulted 
in the judgments, whether according to the old or the new forms 
of procedure. Existing remedies for the future enforcement of 
all judgments, no matter where obtained, or under what form of 
procedure, are thereby modified according to the wisdom of the 
Legislature ; but no rights are touched in the slightest manner. 
The power of theLegislature to pass such laws cannot be doubted, 
and is very frequently exercised, and we see no ground to ques- 
question the propriety of it in this instance ” 

This authority is directly in point, and is conclusive. As the 
court upheld the execution, and refused to quash it because it 
was not issued in conformity to the act of 1855, we think the 
judgment was right and should be affirmed. The other judges 


concur. 
e 





JosepH F. Harwoop, Respondent, v. ALBERT S. W. Knappsr, 
Appellant. 


1. Bills and notes — Contract — Consideration —Corrupt agreement no consid- 
eration for note — Trusts.— A. being in embarrassed circumstances, under 
an agreement with bis creditors, surrendered to B., who represented them, 
his whole stock of goods. B. then made an agreement with C., whereby C. 
was to take them and dispose of them and share the profits with B. For the 
declared purpose of leading the creditors to believe that the goods had been 
sold absolutely to C., and had only realized $900, when in fact they were 
worth much more, B. induced C. to execute a note to him for $900, which 
he promised to return when he had shown it to the creditors, but in fact 
retained the note, and brought suit against C. thereon. Held, that the 
arrangement between B. and C. amounted to a corrupt bargain to defraud the 
creditors of their just rights, and that the maxim potior est conditio defend- 
entis applies, and that defendant was not bound to execute the corrupt bar- 
gain by payment of the note. 
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Appeal from Cameron Court of Common Pleas. 
Wm. Henry, Jr., for appellant. 
Harwood & Chalker, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


This was a suit on a promissory note for $900. The defend- 
ant answered, admitting the execution of the note, but set up that 
it was without any consideration whatever, and detailed the facts 
and circumstances under which the note was given, which were 
substantially as follows: One Andrew J. Otterman was a dry 
goods merchant and was indebted to several parties, who com- 
menced attachment suits against him and levied upon his goods, 
and afterwards some of the creditors instituted proceedings in 
bankruptcy against him; and thereupon a compromise was made 
between Otterman and his creditors, whereby Otterman surren- 
dered to the plaintiff, to be held by plaintiff as trustee, all of his 
aforesaid goods. The plaintiff was an attorney representing sail 
creditors, and thereupon made an agreement with the defendant 
that the latter should take the goods and sell and dispose of them 
at the best price he could, and they would be partners in the profits 
arising from the sale. Plaintiff represented to the defendant that 
he was authorized to dispose of or sell the goods in such manner 
or for such sum as he thought proper and just. It appeared from 
the answer that Otterman was interested in the amount of the 
goods, which ws to be determined by an inventory thereof, and 
Otterman was to pay fifty per cent. on the dollar to his creditors, 
whether realized from the goods or not; that an inventory was 
accordingly made, and amounted to $1,000 worth of goods, and 
it was agreed between plaintiff, defendant and Otterman, that 
Otterman should have credit for that amount; and the goods were 
then put in defendant’s possession, under his agreement with 
plaintiff, and afterwards the plaintiff represented to defendant 
that he wanted to inform the creditors that Otterman had sold the 
goods, and to this end he asked the defendant to execute the note 
in suit to be shown to the creditors, and then returned to defend- 
ant, and it was not to be used for any other purpose. 
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This case was called for trial at the return term, and the 
defendant applied for a continuance on account of an absent 
witness whose testimony he had been unable to procure. It was 
admitted that the affidavit for a continuance made out a good 
cause, but the court overruled the motion on the ground that the 
alswer set up no defeuse. 

In my judgment the answer sets up a complete and total waut 
of consideration. ‘The pretended sale of the goods was a mere 
sham entered into between the plaintiff and defendant, in order 
to blind the eyes of creditors to whom the goods really belonged, 
and to share the profits on a re-sale of the goods. It amounted 
to a corrupt bargain to defraud the creditors out of their just 
rights; aud had the defendant paid the money instead of giving 
his note, he could not have recovered it back. The maxim polior 
esl conditiv di fendentis applies with peculiar force to this case. 

The defendant is not bound to execute this corrupt bargain by 
the payment of this uote. There is no outside consideration to 
support it. The court erred, therefore, in overruling his motion 
for a continuance, and the judgment must be reversed and the 
cuuse remanded. The other judges concur. 





Joun Cotnoun & Co., Respondents, v. M. Crawrorp & Co., 
Appellants. 


1. Practice, civil — Pleading — Amendments — Continuance — Judgment. — 
The filing of an amended petition or answer does not of itself entitle the 
opposite party to a continuance. In order to entitle such party to a continu- 
ance, not only should the court be satisfied that he could not be ready, and that 
his inability arises from the amendments, but it must alse appear that he has 
a meritorious defense to the claim shown by the new matter as well as to the 
original pleading. 

Practice, civil — Pleading — Rules of court contradicting or exceeding 
statute should not be enforced. —A rule of court which contradicts or exceeds 
the statute should not be enforced. 

Practice, Supreme Court — Damages. — Where an appeal is clearly made 
for the sole purpose of gaining time, the judgment of the court below will be 
affirmed, with ten per cent. damages. 
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Appeal from Buchanan Court of Common Pleas. 
Hill & Carter, for appellants. 


I. The judgment was rendered in the absence of respondents 
or their attorneys, for want of answer, when, under the law and 
established rules of the court, defendants were allowed until the 
next succeeding term of said court in which to file answer ; and in 
that particular the judgment was against the law. 

Il. It is agreed between plaintiffs and defendants that the fol- 
lowing is one of the rules of the said Cireuit Court: ‘* Rule 1— 
Amendments. 1. Every material amendment after answer to the 
pleadings amended, and every supplementary petition, answer, or 
reply, after answer to the original, made or filed by either party, 
shall be cause for the continuation of the cause until the next 
term, if desired by the opposite party; and on such continuance, 
the party amending or filing shall pay the cost of: that term.” 
This was a known and established rule of the court at the time 


the application for a continuance was overruled. When the peti- 
tion is umended and a new cause of action is or may be set up, the 
continuance ought to be granted. (Tunstall v. Hamilton, 8 Mo. 
500 ; Dempsey v. Harrison, 4 Mo. 267.) 


Everett & Reed, for respondents. 


Under our present practice the party seeking a continuance on 
the ground of an amendment must show cause why he cannot be 
ready to proceed with the trial. (Wagn. Stat. 1040, § 10; 
Whittelsey’s Pr. 847.) No ** cause”? was shown ‘‘ by affidavit 
or otherwise,” and none appeared by the record. It was claimed 
by defendant’s counsel as a matter of right, to be granted as a 
matter of course. 

This court decided, in 8 Mo. 124, that motions for a continu- 
ance are addressed to the sound discretion of the trial courts. 
And this court must see that this discretion has been unsoundly 
exercised before it will reverse a judgment for that cause. (8 
Mo. 6u6.) 

This appeal was obviously taken for the mere purpose of delay, 
aud the reasons assigned are the most trifling. ‘I'en per cent. 


damages should therefore be awarded. (45 Mo. 422-429.) 
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Buss, Judge, delivered the opinion of the court. 


Suit was brought upon two promissory notes, and in the original 
petition the plaintiffs failed to allege their partnership and that 
of defendants. Defendants demurred and plaintiffs had leave to 
amend, which was at once done by inserting the omitted allega- 
tions and filing the petitions anew. Defendants then applied for 
a change of venue from the Common Pleas to the Circuit Court, 
and obtained leave in said court to answer, but not auswering, 
interposed several motions which were overruled, and the court 
permitted the plaintiffs to file an amended petition énstun/er, 
containing in the body of it the interlined allegations. Defendants 
then moved for a coutinuance of the cause because of such amend- 
ments, but the court overruled the motion, and no answer being 
filed, gave judgment by default. 

The chief error assigned is the refusal of the court to grant a 
continuance. Some eight months had elapsed since the plaintiffs 
were entitled, under the statute, to a judgment in the Common 
Pleas. No defense upon the merits had been set up, and every 
step seems to have been for delay merely. In consequence of the 
omission of a formal allegation it had become necessary for plain- 
tiffs to amend their petition, and the amendment was irregularly 
made. ‘Taking advantage of this irregularity, after having re- 
moved the cause to another court, the action of defendants made 
it necessary for the plaintiffs to file an amended petition ; but this 
of itself did not entitle them to @ continuance. The statute 
(Wagn. Stat. 1040, § 10) provides that ‘‘ where a party shall 
amend any pleading or proceeding, and the court shall be satisfied 
by affidavits or otherwise that the opposite purty could uot be 
ready for trial in consequence thereof, a continuance may be 
granted to some day in the same term, or to another term of the 
court.”” Defendants do not pretend to bring themselves within 
this section ; do not allege that they could not be ready for trial 
in consequence of the amendments ; do not even put the allega- 
tions in issue, and had no shadow of claim to a continuance. Not 
only should the court be satisfied that the party could not be ready 
for trial, and thut his inability arises from the amendment, which 
implies that he wishes to put in issue the new facts embraced in 
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such amendment, but it should also appear that he has a merito- 
rious defense to the claim shown by the new matter as well as by 
the original pleading. 

Counsel rely upon a rule of the Circuit Court which provides 
that every material amendment after answer to the pleading 
amended, is cause for continuance. This rule stretches the stat- 
ute, and, so far as it contradicts or goes beyond it, should not be 
enforced. But, even if valid, the defendants do not bring them- 
selves within it, for they have never answered. The term ‘‘ an- 
swer,’’ to make it at all consistent with the statute, must mean an 
answer to the merits, and such answer has never been made. 

This appeal is so clearly made to enable the defendants to get 
further time upon their debt, that the pluintiffs are entitled to an 
affirmance and to the ten per cent. damages claimed by them. 
The other judges concur. 





Mary Brown, Respondent, v. Toe Hannrpat & St. JosEpu 
RatLroaD Company, Appellant. 


1. Damages — Railroads — Negligence —Trespasses—Contributory negligence. 
— Railroad companies are under the same obligations with other persons to 
use their own property so as uot to hurt or injure others, and though a person 
be injured while unlawfully on their track, or contributes to the injury by his 
own carelessness or negligence, yet¥the injury might have been avoided by 
the use of ordinary care and caution by the railroad company, they are liable 
for damages for the injury. 

2. Railroads — Public and private crossings — Use of the track.— A railroad 
company has a right to stop its train at a public crossing for a reasonable 
time for proper purposes, but passengers are not obliged to wait until the 
train is removed; and if the passengers are obliged to cross at other points 
than the public crossing on account uf such obstruction, the company is bound 
to use ordinary care and diligence to prevent injuries to them ; and when-per- 
sons were in the habit of crossing the track at another than the public crossing, 
the agents and servants of the company were bound to take notice of the 
fact and use a precaution commensurate with it. 

8. Damages — Negligence — Weight of testimony — Appeal.—In this State 
the question of negligence is a question of fact to be submitted to the 
jury, and the Supreme Court will not decide upon the weight of eyidence 
in such cases. 
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Ippeal from Clinton Cireuil Court. 
Hall & Oliver, for appellant. 


I. The fact that other persons crossed the railroad track at 
an improper place is no excuse for plaintiffs doing the same 
thing. To cross the railroad track at an improper place was 
a wrong, and the doing a wrong at one time is no excuse for 
repeating it. 

II. There is no evidence in the case on which to base the first 
instruction. The evidence shows such negligence on the part of 
plaintiff as is both ‘‘ unaccountable and inexcusable.” She not 


only crossed the railroad at an improper place, but she crossed it 
with a large sun-bonnet drawn over her head, so that she could 


neither see nor hear. Such carelessness is entirely inconsistent 
with a right to recover damages founded on the negligence of 
defendant. It is an act of negligence to cross the track of a 
railroad at any other than the regular crossing. It is also an act 
of culpable negligence to cross a railroad at any place, with the 
sight or hearing obstructed. In this case both these acts occurred, 
aud the court therefore committed error in submitting the case to 
the jury under said first instruction. (19 Ill. 499; 20 Ill. 478, 
487-8; 55 Penn. St. 401; 21 Wis. 257; 1 Allen, 189; 39 N. 
Y. 366-7; 24 N. Y. 441.) 

Iif. In this case as proved, the defendant was liable only for 
a willful injury or its counterpart, gross negligence. Nothing is 
better settled than the right of railroad companies to the lawful 
use of their roads, without let, hindrance or control of those who 
have no right to interrupt or molest them. If an adult place him- 
self upon a railroad where he has no right to be, but where the 
company is entitled to a clear track and the benefit of the pre- 
sumption that it will not be obstructed, and should be run down, 
the company would be liable only for willful injury or gross neg- 
gence. (47 Penn. St. 301, 303-4; 8 Barb. 379, 380; Shear. 
& Redf. Negl. 374, note 1; éd., § 488; 24 N. Y. 440; 38 N. 
Y. 443; 39 N. Y. 366-7; 4.N. Y. 530, 532, 540, 541.) 

IV. The sixth instruction asked by defendant should have been 
given. (24N. Y. 441; 47 Penn. St. 304.) 
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V. The verdict of the jury was not only without evidence, 

but it was against evidence. It was manifestly given under 

prejudice, and should not be permitted to stand. The whole 

evidence and every part of it shows that plaintiff was guilty of 

careless ness or recklessness, and that defendant used all due 
and proper care. 


Wm. Henry, Jr., for respondent. 


I. The second instruction given for plaintiff below is proper. 
(Kennedy v. North Mo. R.R. Co., 36 Mo. 351, 364; Johnson v. 
Hudson River R.R. Co., 20 N. Y. 65; Fero v. Buffalo & State 
Line R.R. Co., 22 N. Y. 209, and cases cited; Hill. Torts, 340, 
§ 2; 1 Redf. 520, 522; Shear. & Redf. Negl. 18, § 21; éd. 
25, § 24; dd. 552, § 477.) 

II. The third instruction given for the plaintiff below is proper. 
(Huelsenkamp v. Citizens’ Railway Co., 37 Mo. 537, 552-3, aad 
cases cited; Morrissey v. The Wiggins Ferry Co., 43 Mo. 380, 
383 ; Shear. & Redf. Neg]. 10, § 10.) 

III. The fifth instruction is not erroneous, and might have 
been much stronger or more favorable to the plaintiff. (Kennedy 
v. North Mo. R.R. Co., supra; 36 Mo. 365; 2 Greenl. Ev. 280, 
§§ 267-8.) 

IV. The court below was clearly right in refusing the sixth 
and last instruction asked by the defendant. It substantially 
tells the jury that there can be no recovery for an injury done by 
a railroad company on its track, where there is no street or road 
crossing, which is clearly wrong; for even a willful trespasser 
assumes only the risks which are incident to and ordinarily result 
from the position in which he places himself—the risk of mere 
accident — and does not discharge the defendant from the use of 
ordinary care and prudence. (1 Hill. Torts, 145; Kerwhaker v. 
C. C. & C. R.R. Co., 3 Ohio St. 172.) The established law in 
cases like this is that the plaintiff may recover, although a tres- 
passer at the time and contributing to the mischief, if the defend- 
ant could, in the exercise of reasonable diligence, have prevented 
the injury. (Huelsenkamp v. Citizens’? R.R. Co, 37 Mo. 587, 
553 ; Morrissey v. Wiggins Ferry Co. 42 Mo. 380-3 ; Ill. Cent. 
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R.R. Co. v. Middelsworth, 46 lll. 494-499 ; Birge v. Garduer, 19 
Conn. 507, 511-12; Rauch v. Lloyd, 31, Penn. St. 358; Ker- 
whaker v. C. C. & C. R.R. Co. supra; Hill. Torts, supra.) The 
defendant should not be heard to complain in this case, of the 
plaintiff being a trespasser and the author of her own wrong, for 
she was prevented from crossing the track of the railroad at the 
only public crossing in the town by defendant’s own omission to 
remove its cars from such crossing. (Morrissey v. Wiggins Ferry 
Co., 47 Mo. 521.) 

V. The coust very properly permitted the evidence to go to the 
jury, that the place where the plaintiff attempted to cross the 
defendant’s railroad and received the injury had long been used 
by her and the citizens of the town as a crossing, while the public 
street or highway near by (the only one in town) was obstructed 
by defendant’s engines and cars ; for the evidence showed, or all 
all tended to show, that it was so obstructed at the time of the 
injury, which fact the jury, underdefendant’s instructions, must 
have found. ‘This evidence not only explained why defendant was 
there, but was calculated to aid and enable the jury to determine 
what care and caution she was exercising at the time. Plaintiff’s 
position was caused by defendant’s stopping up the highway, which 
wus unlawful as being against public policy. (Rauch v. Lloyd, 
31 Penn. 358.) 

VI. Taking all the instructions together, they fairly present 
the law. 


Waener, Judge, delivered the opinion of the court. 


This was an action commenced in the court below by the plain- 
tiff for the purpose of recovering damages for personal injuries. 
It appears from the record that the plaintiff was in the town of 
Cameron, and wanted to cross the street where the defendant’s 
track was laid upon the same; that before she arrived at the 
crossing she discovered that u train of cars was standing upon the 
track and the crossing was obstructed, so that she could not pass 
at that place. She then turned and crossed the track at a different 
place, where there was no public crossing, but there was a path 
where people were accustomed to cross occasionally, but it does 
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not seem that the road had ever authorized anybody to cross at 
that particular place. When plaintiff went on the track there was 
an engine and tender standing about six feet distant, and as she 
had nearly crossed over, the cars commenced moving and the 
tender struck her, the wheels passing over one of her legs, just 
above the ankle, crushing it so that amputation became necessary. 
She swears that no signal was given of the moving of the train, 
and the first notice she had of the cars moving was being struck 
by them. There was oter evidence tending to prove that no bell 
was rung when the engine was started. On the other hand, there 
was evidence going to show that at the time the train was started 
the bell was rung and the alarm was given. Upon this state of 
facts the court made the following declarations of law for the 
plaintiff : 

1. ‘**If the jury believe from the evidence that the defendant, 
through the negligence or carelessness of its agents, and without 
negligence of plaintiff, inflicted upon the plaintiff the injury as 
mentioned in the petition, they will find for the plaintiff. 

2. ‘* Railroad companies, owing to the dangerous character of 
the business they engage in, are held to the greatest care in the 
operation of their machinery and vehicles ; and if the jury believe 
from the evidence that the deféndant’s agents or servants, in man- 
aging the locomotives or other machinery, failed to use such care 
and caution, by which the injury was done to plaintiff, they will 
find for plaintiff. 

3. ‘* Even if the jury should believe from the evidence that the 
plaintiff was guilty of negligence or carelessness which contributed 
to the injury, yet if they further believe from the evidence that 
the agents or servants of defendant, managing the locomotives or 
machinery of the defendant with which the injury was inflicted, 
might have avoided the said injury by the use of ordinary care 
and caution, the jury will find for plaintiff.” 

The court gave all the instructions asked for by the defendant 
except the sixth, which is as follows: 

6. ‘*If the jury believe from the evidence that the injury in 
proof happened on the railroad track of defendant, and where 


there was no street or road crossing, the plaintiff cannot recover, 
30—VOL. L. 
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because the defendant in the use of its road is not bound to keep 
a look-out on its own ground, as against those who have no lawful 
right there, but may use the same for its own lawful purposes ; 
and any one going on said track where there is no street or road 
crossing, is there at his own peril and in his own wrong, and 
therefore cannot recover, because his own wrong has contributed to 
his own injury.” 

The point raised in this court, that the evidence did not cor- 
respond with the petition, we do not think can be maintained. 
The allegation in the petition was that the injury occurred at a 
public crossing, and the proof showed that it happened at a pri- 
vate crossing ; but no objection was made to it on that account in 
the court below, and no advantage was attempted to be taken in 
the manner pointed out by statute. (Fischer v. Max ef al., 49 
Mo. ; Wagn. Stat. 1033, § 1.) 

With the weight of testimony we have nothing to do. It is 
sufficient for us that both parties introduced evidence tending to 
prove their respective allegations. The authorities mostly cited 
and relied on by the defendant are from courts where the estab- 
lished law is that the courts themselves determine what is negli- 
gence, and take the case from the jury when in their opinion the 
evidence shows that the plaintiff has been guilty of any careless- 
ness or negligence which contributed to the accident. But in this 
' State a different rule prevails, and where there is any evidence in 
regard to the issues, the question of negligence must be submitted 
to the jury under instructions from the court. 

To the first instruction given to the jury at the instance of the 
plaintiff no reasonable objection can be made. It makes the 
defendant liable if its agents carelessly and negligently inflicted 
the injury, without the plaintiff being guilty of any negligence 
which contributed thereto. In reference to the second iustruction 
as applied to this case, there is some doubt. It asserts a correct 
proposition of law, and if the plaintiff was legally and rightfully 
on the track, of its application there could be no question. But, 
owing to the peculiar and clearly proved facts, we think this 
instruction may very properly be considered in conjunction with the 
next succeeding or third instruction, which is entirely unobjec- 











AUGUST TERM, 1872. 467 





Brown v. The Hannibal & St. Joseph R.R. Co. 





tionable. (Huelsenkamp v. Citizens’ Railway Co., 37 Mo. 587; 
Morrissey v. Wiggius Ferry Co., 43 Mo. 380; 47 Mo. 521.) 

The crossing was obstructed by the defendant’s train, and the 
plaintiff, therefore, to pursue her journey, turned away and crossed 
at another place where people were accustomed to cross, but it 
does not appear that they had any license therefor. 

The defendant had the right to stop its train at the crossing for 
a reasonable time, but when the train did stop and obstructed the 
crossing for the purpose of unloading cars, as was the case here, 
were travelers always obliged to wait before they could continue 
their business, till the cars were unloaded? ‘While the railroad 
company is the absolute owner of its track and has the right to 
its free and unmolested use, still it is not absolved from the exer 
cise of ordinary care and diligence to prevent injury to othe 
when they happen on the track under the circumstances in which 
- the plaintiff was placed.’ Greater care and foresight must neces- 
sarily be used within the limits of a town than would be required 
in the country. In towns caution should always be used. ‘here 
is no absolute rule as to negligence to cover all cases. That which 
is negligence in one case, by a change of circumstances will 
become ordinary care in another, or gross negligence in a third. 
Circumstances, time and place must be taken into the account, 
and the relative degrees of care, or want of it, grow out of the 
surroundings and conduct of both parties. The degree of care 
required of persons having charge of locomotives and cars, upon 
tracks in towns, varies according to the circumstances of the case, ' 
and must be proportioned to the danger to be apprehended of 
inflicting injury upon others. The rule which would apply in one 
case, or at a certain given time, might be entirely inadequate as a 
test when applied to a different state of things. As the crossing 
was obstructed by the act of the defendant, and persons were in 
the habit of going over the private way, we think that the agerts | 
and servants of the defendant were bound to tuke notice of these 
facts, and use a precaution commensurate with them. 

The instruction refused for the defendant proceeds upon the, , 
hypothesis that, as the plaintiff was on the road track where theré | 
was no road or street crossing, she cannot-recover, whether the 
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defendant was negligent or not. This proposition I admit has 
many authorities to support it. But a contrary doctrine was 
quoted approvingly in this court in Huelsenkamp vy. Citizens’ 
Railway, supra, where cases were cited to show that for an 
injury negligently inflicted the defendant might be held liable, 
though the plaintiff was a trespasser. (See Lynch v. Nurdin, 1 
Ad. & El., N. 8., 29, per Lord Denman, C. J.; Robinson v. 
Cone, 22 Verm. 218; Birge v. Gardiner, 19 Conn. 507.) 
» This principle springs immediately out of the common and 
familiar rule that every person shall use his own property so as 
not to hurt or injure another. It is in accordance with this prin- 
ciple that, though a person do-a lawful thing, yet if any damage 
thereby befalls another which he could have avoided by reasonable 
and proper care, he shall make reparation. / As before remarked, 
the defendant’s right to the exclusive and unmolested use of its 
' yailroad track is undeniable. And we may concede for the argu- 
ment that the plaintiff had no right to be on the track, and that 
she was there improperly, and still it does not follow that she can 
not recover for an injury inflicted upon her negligently. The 
/ right of the defendant to the free, exclusive and unmolested use 
of its railroad is nothing more than the right of every other land 
proprietor in the actual occupancy and use of his lands, and does 
not exempt it from the duty enjoined by law upon every person so 
to use his own property as not to do any unnecessary or avoidable 
~ injury to another. The fact that one person is in the wrong does 
not in itself discharge another from the observance of due and 
proper cure toward him, or the duty of so exercising his own 
rights as not to injure him unnecessarily. (Kerwhacker v. C. C. 
& C. R.R. Co., 3 Ohio St. 172.) 

The cases are numerous where parties have been held responsi- 
ble for their negligence, although the party injured was, at the 
time of the occurrence, culpable, and, in some of the cases, in the 
actual commission of a trespass. Thus, in The New Haven 
Steamboat & Transportation Co. v. Vanderbilt, 16 Conn. 421, 
the Supreme Court of Connecticut held it to be a principle of law 
that while a party on the one hand shall not recover damages — 
for an injury which he has brought upon himself, neither shall he 
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}on the other hand be permitted to shield himself from an injury 
‘which he has done because the party injured was in the wrong, 
| unless such wrong contributed to produce the injury; and even 
then it would seem that the party setting up such defense is bound 
| to use common and ordinary caution to be in the right. 

In Birge v. Gardiner, 19 Conn. 507, the same court says: 
‘* There is a class of cases in which defendants have been holden 
responsible for their misconduct, although culpable acts of trespass 
by the plaintiffs produced the consequences.” In the case of Bird 
v. Holbrook, 15 Eng. Com. Law, 91, it was held that where the 
defendant, who, for the protection of his property, some of which 
had been stolen, set a spring-gun, without notice, in a walled 
garden, at a distance from his house, and the plaintiff, having 
climbed over the wall in pursuit of a stray fowl, was shot, he, thee 
defendant, was liable in damages, although the plaintiff brought 
the injury upon himself by trespassing upon the defendant’s 
inclosures. ” 

The case of Vere v. Lord Cawdor, 11 East, 568, was an action 
of trespass for shooting and killing a dog of the plaintiffs, in 
which it was held that a plea in bar constituted no justification. 
It set forth that the lord of the manor was possessed of s 
close, and that the defendant, as his gamekeeper, killed the dog 
when running after hares in that close for the preservation of 
hares, the plea not averring that it was necessary to kill the dog 

, for the preservation of the hares, etc. In this case Lord Ellen- 
borough, C. J., said: ‘* The question is, whether the plaintiff ’s 
dog inturred the penalty of death for running after a hare in % 
another’s ground? And if there be any precedent of that sort, | 
which outrages all reason and sense, it is.of no authority to 
govern other cases.” 

To the same effect is the case of The Mayor of Colchester v. 
Brooks, 53 Eug. Com. Law, 376, cited in 1 Smith’s Lead. Cas. 
132, a, where it was held that although the plaintiff was chargeable 
with wrong and negligence in placing and keeping the deposit of 
a bed of oysters in the channel of a navigable stream, which cre- 
ated a public nuisance, yet the defendant was not justifiable in 
running his vessel upon the deposit, greatly injuring the oysters, 
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when there was room to pass in the stream without it, and the 
injury could have been avoided by the use of reasonable care and 








diligence. 

These authorities might be greatly multiplied, but a sufficient 
number have been cited to show the established rule. And in the 
Ohio case before referred to it is declared by the court that ‘‘where 
a party has in his custody or control dangerous implements or 
means of injury, and negligently uses them, or places them in a 
situation unssfe to others, and another person, although ‘at the 
time even in the commission of a trespass, or otherwise somewhat 
in the wrong, sustains an injury, he may be entitled to redress.”” 
This we think is fully as broad as the instructions given in this 
ease. The sixth instruction asked by the defendant and refused 
by the court was properly refused. 

The instructions given for the plaintiff, under all the circum- 
stances of this case, when taken together were not objectionable, 
and furnish no reason for a reversal. ‘Tbe judgment in the court 
below having been for the plaintiff, will be affirmed. The other 


judges concur. 






















Tue Strate or Missourt, Respondent, v. THomas Furauson, 
Appellant. 









1. Recognizance — Scire facias — Variance.— Where, a recognizance having 
jI2d 474 been entered into in open court for appearance at the next term, scire facias 

thereon alleged that said recognizance was entered into before Judge A., of 
that court, such allegation was held no variance. The writ of scire facias 
was a part of the original case, and its issue opened the whole record to see 


what the recognizance was. 








Appeal from Linn Circuit Court. 






G. D. Burgess, for appellant. 


The recognizance, executed by the defendant and John A. Fur- 
guson before the Circuit Court of Chariton county, was improp- 
erly admitted in evidence. It is not the recognizance recited in 
the scire facias. The allegations in the scire factas are that 
the recognizance was executed before R. A. DeBolt, judge of the 
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Chariton Circuit Court, while the one which was read in evidence 
was taken by the Circuit Court of Chariton county. This was a 
variance that was fatal, and defendant’s objections should have 
been sustained. (Jones v. Louderman, 89 Mo. 290; Deickman 
v. McCormick, 24 Mo. 598; Beck v. Ferrara, 19 Mo. 30.) 


Metcalf, for respondent. 


The court did not err in permitting the whole record to be given 
in evidence in the cause. The answer of the appellant to the scére 
facias reached not only to the writ, but to the whole record. 
(The State v. Rogers e¢ a/., 36 Mo. 138.) 


Apams, Judge, delivered the opinion of the court. 


The defendant was indicted in the Chariton Circuit Court for 
an assault with intent to kill, and entered into a recognizance in 
open court for his appearance at the next term. He failed to 
appear at the next term, and a judgment of forfeiture was taken 
and entered upon his recognizance, and a scire facias issued 
against him on this forfeiture. In describing the recognizance 
the scire facias states that it was taken before DeBolt, judge of 
the Circuit Court. 

The defendant by answer denied that he had entered into any 
recognizance before DeBolt, the circuit judge. The State replied 
that it was entered into before the said DeBolt in open court, he 
being the circuit judge sitting at the time. The case was sub- 
mitted to the court for trial and the court found for the State, 
and gave judgment against the defendant for the amount of the 
forfeited recognizance, and the defendant filed the usual motions 
for new trial and in arrest. . 

The only point made here is that there is a variance between 
the recognizance described in the scire factas and the one con- 
tained in the record. Under our practice in those cases no peti- 
tion or declaration is required on a forfeited recognizance, but a 
writ of scire facias issues in the pending case and is a part of it, 
and the whole record must be looked to to see what the recogni- 
zance was. 


. 
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The answer sets up a mere technicality, a variance which does 
not in fact exist. The proper plea in such case is nul tied rec- 
ord. When this plea is put in the whole record is examined. So 
in this case we must disregard this technicality, and if so, we find 
there was but one recognizance, and that was entered into in open 
court while DeBolt was presiding as judge, and must necessarily 
be the recognizance referred to in the scire facias. (See State 
v. Randolph, 22 Mo. 474.) 

Judgment affirmed. The other judges concur. 


~ 





Anton Goxrtz, Respondent, v. Toe Hannipat & St. Josera 
RartroaD Company, Appellant. 


1. Railroads —Common carriers — Half-fare tickets —Reasonable regulations 
must be complied with by passengers. —A railroad company is under no 
general obligations to carry any one for less than the usual rates, and if it does 
so for special accommodation, any reasonable condition imposed upon the 
passengers should be performed; and if such passengers neglect to perform 
such conditions they cannot complain if the regular fares are demanded. 

2. Practice, civil — Trials — Instructions, erroneous, cannot be cured by 
others.—An instruction in itself erroneous cannot be cured by another. One 
that gives only part of a case may be supplied by another, but there should 
be no contradiction. Contradiction tends to confuse, not enlighten, the jury. 
An ambiguous or general term in an instruction may be explained by 
another, and a partial view may sometimes be supplied, but the whole 
should be consistent and harmonious. 


“ippeal from Linn Circuit Court. 
Halil § Oliver, for appellant. 


I. The appellant, as a common carrier of passengers, had a 
lawful right to make and carry out the rule enforced in this case. 
(Crocker v. New London, W. & P. R.R. Co., 24 Conn. 249; 
The Commonwealth v. Power, 7 Metc. 596; Jencks v. Coleman, 2 
Sumn. 221; Hibbard v. New York & Erie R.R. Co., 15 N. Y. 
455; Downs v. N. Y. & N. H. R.R. Co., 36 Conn. 287 ; Cheney 
v. Boston & Maine R.R. Co., 11 Mete. 121.) 
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II. The second instruction given to the jury at the request of 
the respondent entirely ignores the issue raised by the pleadings 
and evidence, and is contradictory to one given for appellant. 

III. There was no evidence of either malice, violence, oppres- 
sion or wanton recklessness of appellant, or of its agents, in 
its treatment of the respondent. Everything was done decently, 
civilly, and in order. 


G. D. Burgess, for respondent. 


The instructions presented the case fairly to the jury, and were 
as favorable to the appellant as it could have desired. 

It was the duty of appellant to have notified its servants and 
agents of the special arrangement between plaintiff and it, and it 
was guilty of the very grossest negligence in failing to do so. 
(Sullivan v. Phila. & Reading R.R. Co., 30 Penn. St. 234.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, with others, purchased a half-fare ticket from 
Brookfield to Macon, upon an agreement that they were to be 
returned at the same rate. When about to return to Brookfield 
he purchased at the Macon ticket office the same kind of ticket 
and went aboard the train. He had no regular permit to travel on 
such ticket, and the conductor had not been notified of the arrange- 
ment. The latter, therefore, demanded the balance of the fare; 
and the plaintiff refusing to pay it, the train was stopped, he was 
ordered to leave the car, and at once obeyed and walked back to 
Macon. In the evening of the same day he was forwarded to 
Brookfield without expense. 

There is no evidence of any harsh treatment by the conductor, 
but the evidence shows that he was simply doing his duty. The 
road regulations forbid him from passing any one on half-fare 
tickets, unless those exhibiting them shall carry a permit from the 
proper officer to thus travel. This is a reasonable rule ; otherwise 
any one could purchase and travel upon such tickets. Defendant 
claimed to have shown that when the plaintiff and his companions 
applied for a reduction of fare, it was too late to prepare excur- 
sion tickets, and a special arrangement was made by which the 
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Brookfield ticket agent should sell half-fare tickets and notify the 
conductor of the approaching train, and that the excursionists 
should inform Mr. Burnett, the ticket agent at Macon, when they 
were ready to return, and he would do the same. Upon their 
return they came to the ticket office and purchased half-fare tickets 
of the clerk, but did not see Mr. Burnett, and he knew nothing of 
their departure until they came back, after having been put off the 
train. Under this state of facts defendant claims that it was 
plaintiff ’s duty to notify Mr. Burnett, the regular ticket agent, 
according to the arrangement, and that, not having done so, it 
was his fault that the conductor was not directed to pass them. 

What the contract was, was a question for the jury; but that 
the plaintiff was under obligation to comply with it, there can be 
no doubt. The railroad company is under no general obligation to 
carry any one for less than the usual rates, and if it does so for 
special accommodation, any reasonable condition imposed upon the 
passenger should be performed. If it were true that, instead of 
taking a written permit for the information of the conductor, the 
plaintiff and his companions agreed to inform the Macon ticket 
agent of the time of their return, in order that he might notify 
him, and they neglected to do so, it was their fault that the con- 
ductor remained in ignorance of their privilege, and they cannot 
complain because he demanded the usual fare. This matter should 
have been submitted to the jury; and when the court, by instruc- 
tion No. 2 given on behalf of plaintiff, supposed a state of facts 
entirely ignoring it, and upon these facts directed a verdict, a one- 
sided view was presented, and the court committed error. 

It is claimed that this defect was supplied by instruction given 
on behalf of defendant. An instruction in itself erroneous cannot 
be so supplied. One that gives but part of a case may be, but there 
should be no contradiction. If the plaintiff has shown a state of 
facts that, of themselves and alone, would authorize a verdict, and 
other facts were claimed to have been proved by defendant, that 
would control these facts and require a different one, it would be a 
misdirection to direct a verdict upon the plaintiff’s showing merely. 
The fact that it is contradicted by one given on defendant’s behalf, 
tends rather to confuse than enlighten the jury. An ambiguous or 
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general term in an sastetetion may be explained by another, and a 
partial view may sometimes be supplied, but the whole should be 
consistent and harmonious. (‘Thomas v. Babb, 45 Mo. 384.) 

The whole case was not fairly submitted to the jury, and for this 
error the judgment is reversed and the cause remanded. The other 
judges concur. 





Joun M. Stevenson, Appellant, v. Paitre M. Apams, 
Respondent. 


1. Mortgages — Verbal agreement to release — Strict proof required.—A ver- 
bal agreement to release a mortgage, to be sustained, should be established 
beyond reasonable doubt. Nothing should be left to conjecture, and little to 
probabilities; and where the evidence on such a point is conflicting, the 
Supreme Court will not interfere with the judgment of the court below. 


Appeal from Nodaway Circuit Court. 
Heron & Rea, for appellant. 
John Edwards, for respondent. 


The counsel on both sides filed elaborate briefs; but as the 
judgment of the court was based upon other grounds than those 
discussed by counsel, the briefs are necessarily omitted. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff seeks to compel defendant to cancel and surren- 
der a mortgage upon premises purchased, as he claims, under the 
following circumstances: One Cyrus Williams owned the land, 
and had given the defendant a mortgage to secure the purchase- 
money, which was not recorded. Desirous of selling it to the 
plaintiff, they went to defendant, who verbally agreed to surren- 
der the mortgage for other security, and told the plaintiff to go 
on and purchase, as Williams and he had made an arrangement, 
or come to an understanding, in relation to the mortgage debt, 
and he would bring him the papers to be destroyed. The plain- 
tiff then purchased the land, paying principally in other land, and 
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entered and made improvements ; but defendant failed to surren- 
der the mortgage, and is seeking to enforce it. 

An examination of the record relieves us of the necessity of 
passing upon the legal questions discussed by counsel, as there 
is not sufficient evidence to warrant an interference. A verbal 
agreement of this kind should be established beyond reasonable 
doubt. Nothing should be left to conjecture, and little tv proba- 
bilities. The testimony of the plaintiff and of those who support 
him is flatly contradicted by defendant and others, who show that 
the agreement to surrender was conditional upon being furnished 
with other security equally good, and that no such security was 
offered. 

Judgment affirmed. Judge Wagner concurs. Judge Adams 
not present at the hearing. 


Tuomas S. Ryper, Respondent, v. Wittiam A. Fasu, 
Appellant. 


1. Deeds — Acknowledgment — Copies — Military bounty lands. — Certified 
copies of the record of deeds conveying military bounty lands are not com- 
petent evidence, under section 36, Wagn. Stat. 595, which applies to the 
general law of evidence, but not to cases relating to military bounty lands. 

. Lands and land titles — Evidence — Ancient deed. — A deed properly ac- 
knowledged, which has been for more than thirty years in the possession of 
the purty claiming title under it, is properly admitted in evidence as an ancient 
deed. 

Deeds — Military bounty lands — Acknowledgment in another State. — The 
acknowledgment of a deed in accordance with the laws of the State where it 
is made, is sufficient under the military bounty land law. 


Ippeal from Ray Court of Common Pleas. 
G. W. Dunn and T. .2. Green, for appellant. 
L. H. Waters, for respondent. 


Waaner, Judge, delivered the opinion of the court. 


The only objections insisted upon are the inadmissibility of cer- 
tain deeds read in evidence by the respondent, on account of 
alleged defective acknowledgment. We do not think that the 
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certified copy of the deed from the records, from Duffy to Myers, 
was admissible in evidence under section 36 of the statute concern- 
ing evidence, for that section applies to the general law of evi- 
dence, and this action was in reference to military bounty lands. 
(Crispen v. Haunavan, ante, p. 415.) But the deed itself, which 
was also read, I think was rightfully admitted. The acknowledg- 
ment was good and sufficiently proved. Moreover, the deed was 
in Myers’ possession for over thirty years, and he had paid taxes 
on the land, and therefore it might very properly be admitted as 
an ancient deed. 

The objections to the acknowledgment of the other deeds are 
technical and unsubstantial. Some of them were acknowledged in 
conformity with the law of New York, the place where they were 
made out and executed, and that was sufficient under the military 
bounty land law, while the others were acknowledged in accordance 
with the laws of this State and the acknowledgments sufficiently 
proved. It is unnecessary to embody in detail all the objections 
made to the form and sufficiency of the acknowledgments. We 
have examined them carefully, and are of the opinion that they 
are not entitled to any weight. The respondent showed a regular 
chain of title in himself, and was clearly entitled to judgm ot. 
Wherefore the judgment will be affirmed. The other judges concur. 





SamueL Enswortu, Appellant, v. Toomas L. Kine ef ai., 
Respondents. 


1. Lien — Judgments — Attachments — Priority — Stay of execution — Real 
and personal property. — The lien of an attachment on lands, after judgment 
against the defendant on the plea in abatement, takes effect from the date of 
the levy of the attachment, and has priority over a junior judgment; and a 
stay of execution, under judgment on an attachment, does not have the effect 
of removing or postponing the lien as to lands. The lien is created by the 
levy of the attachment and fixed by the judgment. In cases of personal 
property the principle is different. There the lien arises out of the execution, 
and after levy the property is in the custody of the officer, and other parties 
are precluded from taking or intermeddling with it. But if the plaintiff sees 
fit to direct the officer to hold up the judgment and not proceed to satisfy the 
writ, he cannot continue to bold the lien. 
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2. Mortgage, validity of — Assent of mortgagee. — Where an instrument is 
executed in favor of a party for his benefit, he will be presumed to assent 
thereto until he manifests his dissent, after being duly notified. 

2. Fraudulent conveyances — Preference. — A debtor has the right to prefer 
one creditor over another, and his acts in that respect cannot be questioned, 
providing that be does nothing with a fraudulent intent, or which operates to 
hinder or delay his other creditors. 


Appeal from Buchanan Circuit Court. 


Ensworth & Loan, for appellant. 


I. The judgment in the court below declaring the deed of John 
W. Breckenridge, Lafayette Ardry and Adam Breckenridge, as 
well as plaintiff’s deed from Ardry and Breckenridge, void, is erro- 
neous. 1. The intent of the parties to a deed always governs as to 
the nature pf the deed. (Sibly v. Hood, 3 Mo. 206; Brant v. 
Robertson, 16 Mo. 145 ; Wilson v. Drumrite, 21'Mo. 325 ; Turner 
v. Kerr, 44 Mo. 429.) 2. There was no issue against the bona 
fides of the mortgage, and no evidence to support such an issue. 
8. The deed was made to secure a debt, which is a good consid- 
eration to uphold the deed, and it is therefore not vcluntary. 
(Woodson v. McClelland, 4 Mo. 495 ; Gamble & Johnston v. John- 
son, 9 Mo. 628 ; Eaton’s Adm’r v. Perry, 29 Mo. 96.) 4. If 
fraud had been alleged it had to be proved. There is not a 
scintilla of evidence proving fraud. Fraud cannot be presumed. 
(Dallam v. Renshaw, 26 Mo. 533.) 5. To justify setting aside a 
deed for fraud, the grantor must have executed it for the purpose 
and with the intent to defraud, and this must appear in the plead- 
ings and evidence. (Gates v. Lebeaume, 19 Mo. 17; Spencer v. 
Deagle, 34 Mo. 457-458 ; Joliffe v. Collins, 21 Mo. 342.) 6. 
Breckenridge had a right to prefer the grantees in the deed of 
mortgage over his other creditors, and it is not evidence of fraud. 
( Duvall e¢ al. v. Raisin, 7 Mo. 449; Chouteau v. Sherman, 11 Mo. 
889 ; Sibly v. Hood, 8 Mo. 206; Cason v. Murray, 15 Mo. 378.) 
7. If the deed of Lafayette Ardry and Adam Breckenridge was 
void or voidable for fraud, appellant’s deed is not vitiated thereby 
unless he had notice of the fraud in the deed of J. W. Brecken- 
ridge to Ardry and Breckenridge. (Knox v. Hunt, 18 Mo. 174, 
176, 178, 180.) 
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II. The decree is erroneous in giving the judgment confessed 
in the attachment suits priority of lien over the judgment belong- 
ing to and claimed by appellant. The agreement and confession 
of judgment, with the stay of execution for twelve months, is a dis- 
solution of the attachment. It is an intermeddling which obstructs 
the execution of the law, because there is no chance to execute the 
judgments by appropriate process. 

The attachment is only to hold property until it can be sold 
under execution at the termination of the suit. (R. C. 1855, ch. 
12, p. 236, §§ 1, 22,42; Gen. Stat. 1865, ch. 141, p. 560, §§ 1, 
23, 36; also Drake on Attachment, §§ 227, 237, and citations. ) 
It takes the judgment and execution in an attachment suit to hold 
the property attached after trial and judgment. (R. C. 1855, ch. 
12, p. 520, § 42.) 

An attachment will hold only such property as is subject to 
execution. (R. C. 1855, ch. 12, § 19; Drake on Attachments, 
§ 27 and citations.) The statute of 1855 is the statute that 
governs this case. 

A lien by attachment, or any other lien created by law, is dis- 
solved by an agreement entered into by the person who has the 
benefit of the lien suit and the person whose property is affected 
by the lien, to delay the process of law for a specified time, because 
the law thereby becomes inoperative and the property cannot be 
held by its process. The statute must be strictly pursued. 

2. The giving time in consideration of different security is a 
discharge of the first lien. (Gorman v. Sagner, 22 Mo. 138 ; 
7 J. J. Marsh. 528; C. R. 558.) The plaintiffs in the attach- 
ment argued, in consideration of the confession of judgment, 
that execution should not issue, and thereby discharged the attach- 
ments. 

When attached property passes out of the custody of the law it 
is relieved from the attachment. (Drake on Attachment, § 268 ; 
td., ch. 11 and 12.) Property attached, which passes to third 
persons with the assent of plaintiff’s attorney, is discharged from 
the attachment. (Jd., §§ 239, 262 and 282, and citations.) 
The officer must hold the property under his control, so as to 
have it subject to be taken on execution of a judgment in the case, 
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or the attachment is discharged. (Jd., §§ 183, 321, 388, 390, 
and citations of each.) 

The object of the attachment is to take the property out of the 
control of the defendant and keep him from the discharging of it. 
The agreement between Breckenridge and his attaching creditors 
defeats this, and shows it was intended to defeat the very object 
of an attachment. It gave the defendant control of the property. 
The proceeding by attachment is the exercise of a right created 
by statute, and to derive the benefit of it the statute must 
be strictly pursued. (Wright’s Ohio, 566; Hardin’s Ky. 94.) 
The principle that the property should be kept in custody of the 
law to preserve the lien is in keeping with other lien laws. If, 
for instance, factors, pawnbrokers, landlords, manufacturers, 
mechanics and others have liens, they are lost when the owner 
once gets possession of the property. Executions lose their lien 
even after levy, if stopped by the plaintiff therein. 


Strong §& Hedenburg, and Chandler, for respondents. 


The judgments taken in the attachment suits by the respond- 
ents were not judgments taken upon compromise and confession, 
but, on the contrary, were judgments by default taken as in ordi- 
nary attachment suits, and the only compromise in the matter was 
the withdrawal of the pleas in abatement, and as a consideration 
therefor, a stay of execution for twelve months. The judgment 
in the attachment suit related back to the date of levy in 1861. 
(Lackey v. Seibert, 23 Mo. 85.) The judgments were liens 
upon the real estate for five years after the date of the rendition, 
and related back to date of the levy of the writs of attachment in 
1861. The plaintiff’s judgments were dated in 1864 and 1865, 
and were junior in lien to the attachment judgments recovered by 
respondents. Execution may issue upon a judgment at any time. 
Sections 15 and 16, Gen. Stat. 1865, p. 904, provide that sale- 
of lands under a junior judgment or decree shall pass the title of 
the defendant, subjected to the lien of all prior judgments and 
liens then in force, and the money arising from such sale shall 
be applied to the payment of the judgment or decree under which 
the same may have been made. 
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Waener, Judge, delivered the opinion of the court. 


The first question that we will notice is the priority of liens in 
the respective judgments. It seems that the plaintiff was the 
owner of several judgments against one Breckenridge, but that 
some time previous to their rendition a number of suits had been 
commenced against Breckenridge by attachment, and all his real 
estate was levied upon, but they had not at that time been prose- 
cuted to final judgment. The levy was made at the date of the 
attachments, prior, in point of time, to the plaintiff’s judgments. 
At the trial of one of the attachment suits a plea in abatement 
was interposed by the defendant, and upon issue joined, the 
verdict and judgment was for the plaintiffs. The defendant was 
then about to apply for a continuance in the other attachment 
suits, and it was mutually agreed that if he would not do so, but 
would waive his pleas in abatement in the other suits and permit 
judgment to go for plaintiffs, there should be a stay of execution 
for twelve months. This arrangement was accepted and deemed 
satisfactory between all parties. The plaintiff herein, who owned 
the judgments as spoken of above, was one of the attorneys and 
advisers of the defendant, and recommended and acquiesced in 
the agreement. The evidence is too clear to leave room for doubt 
that it was expressly admitted and agreed at the time by all the 
parties that the arrangement would not have the effect of impair- 
ing or altering the liens of the attachment suits. 

It is shown conclusively that all the parties believed, and were 
under the impression, that Breckenridge’s property was abundant 
to pay off all his liabilities, and the extension of time was merely 
for the purpose of enabling him to dispose of it to good advan- 
tage, and without making a sacrifice. ' 

It is now contended by the plaintiff that the agreement to take 
judgments on the attachment suits and stay executions thereon, 
had the effect of postponing the liens in those cases and giving 
his judgment the priority. The attachment suits here operated 
on real estate, and the liens dated from the time of the levy. The 
levy was made on all the real estate owned by the defendant in 
the suits, and the voluntary withdrawal of the pleas in abatement 
31—VOL. L. 
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simply allowed the judgments to be taken by default, and did 
not interrupt the continuity of the lien. Nor do we think the 
agreement for a stay of execution had the effect of postponing 
the lien and giving a preference to the plaintiff’s judgments. 
Had the subject of the levy been personal property, a different 
principle would govern ; for it is held that where, in the case of 
personal property, a plaintiff directs an officer to hold up his exe- 
cution, and not to sell or proceed to make the money until he 
shall give further orders, and until he shall find younger execu- 
tions crowding in, such acts render the execution dormant and 
fraudulent as to subsequent executions. (Field e¢ al. v. Liver- 
more, 17 Mo. 218.) But the distinction between liens in cases 
of real estate and personalty is palpable and well defined. In 
the one case the judgment confers the lien ; in the other it arises 
out of the execution. . 

When an execution is levied on personal property, the property 
is thenceforth in the custody of the officer, and other parties are 
precluded from taking or intermeddling with it. If the plaintiff 
sees proper to direct the officer to hold it up and not to proceed to 
satisfy the writ, junior judgment creditors may be kept out of 
their rights and retarded in their collections indefinitely. This 
would work a fraud which the law will not sanction. But in the 
case of real estate there can be no such hindrance. A junior 
judgment creditor, by the provisions of the statute, can levy his 

execution and proceed to sell lands at any time, the sale being 
emade subject to the prior lien. 

The plaintiff presents himself here with no equities in his favor, 
for I think the evidence shows very fully that he advised the 
attachment ereditors to pursue the course which they did, and 
assured them that their priority would be preserved by the arrange- 
»ment which they entered into. That part of the decree in the court 
_below which found that the judgments in the attachment suits were 
, entitled to the first lien, was, I think, correct. The next ques- 
tion relates to the action of the court in declaring the mortgage 
made by Breekenridge to Ardry void. 

‘It appears that Breckenridge was indebted to Ardry, who re- 
sided in the State of Kentucky, and to secure him in the payment 
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of his debt he executed a mortgage on certain real estate in this 
State, and placed the same on record on the same day on which 
the instrument was acknowledged. This mortgage was executed 
and recorded before the attachment suits were commenced, but it 
is not shown that Ardry, the grantee therein, had notice of the 
same until after the suing out of the attachments, but when he 
was notified thereof he assented to and ratified the same. He 
subsequently assigned the mortgage to the plaintiff in this case, 
who paid him therefor the sum of $1,505, the full amount of the 
debt it was made to secure. 

It is insisted that the mortgage was absolutely void because 
made without the previous knowledge of the grantee, and that the 
plaintiff therefore acquired nothing by his purchase. And this 
was the view taken of the transaction by the court. 

The general rule is that where an instrument is executed in 
favor of a party for his interest, he will be presumed to assent 
thereto until he manifests his dissent, after being duly notified. 
That the mortgage was honestly and fairly made for the purpose 
of securing a just debt is not attempted to be denied, nor is there 
anything to show that it was intended to delay or defraud cred- 
itors. No such pretense is set up by the parties combating its 
validity. The case shows that Breckenridge was merely anxious 
to secure this debt; that he had a large quantity of real estate, 
and the parties all subsequently believed that he had enough to 
pay all his debts and have something left. The record is utterly 
barren of all facts which have even 4 tendency to impeach the 
good faith of the transaction. Breckenridge had the right to 
prefer one creditor to another, and his acts in that respect cannot 
be questioned, providing he did nothing with a fraudulent view, or 
which operated to hinder or delay his other creditors. 

Nothing of the kind is pretended or set up. I think the court 
committed error in pronouncing the mortgage entirely void, and 
for this reason the judgment will be reversed and the cause 
remanded. Judge Bliss concurs. Judge Adams absent. 














ST. JOSEPH. 





Wagner et al v. Diedrich et al. 





Eom Waener ef al., Appellants, v. JosepH DiepRIcH ef a/., 
Respondents. 

1. Promissory note — Accommodation maker — Signature in blank — Agree- 
ment. — A. and B. were makers of a promissory note which had become due. 
C. signed in blank another note, with the understanding that it was to be signed 
also by A. and B. and used to pay the former note. A., however, filled up 
the note as payable to himself and assigned it over to B., who was aware of the 
understanding under which it was signed by C. B. subsequently brought suit 
against A. and C. on the note, Held, that A. and B. having violated the 
agreement under which C. signed the note, and B. having knowledge of that 
agreement, C, could not be held liable to B. on the note. 


Appeal from Buchanan Circuit Court. 
Hill § Carler, for appellants. 
E. C. Zimmerman, for respendents, 
Waaner, Judge, delivered the opinion of the court. 


This suit was instituted by plaintiff on a negotiable promissory 
note alleged to have been executed by the defendant Diedrich as 
maker, payable to the order of one Wingerter and indorsed by 
Wingerter to plaintiff. Wingerter was sued as a co-defendant, but 
filed no answer. Diedrich, in his answer, sets up as a defense 
that the note sued upon was signed in blank by him, with the un- 
derstanding and agreement that Wingerter, his co-defendant, and 
the plaintiff Wagner were also to sign the note as makers, and that 
the note was to be negotiated at the German Savings Bank in St. 
Joseph by Wingerter, and that it was made and executed in satis- 
faction and payment of a certain promissory note for the sum of 
$200 then due and payable, signed by the said Wingerter and 
Wagner, but not signed or executed by the defendant ; that, instead 
of signing and executing the note as makers thereof, Wingerter 
and Wagner, against the will, wishes and permission of the defend- 
ant, executed the note to Wingerter, and Wingerter then fraudu- 
lently assigned the note to plaintiff Wagner, all of which said facts 
plaintiffs well knew and had knowledge of at and before the time 
of the assignment, and that the defendant signed the note for 
the accommodation of Wingerter and Wagner, and without any 
consideration, all of which plaintiffs well knew. 
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To this answer a replication was filed, and the cause was tried 
in the court with a jury. The defendant gave evidence tending 
to sustain the averments made in his answer, and the plaintiffs 
introduced testimony to support their side of the case. ‘The jury, 
under instructions of the court, found for the defendant. The 
court of its own motion instructed the jury that they should find 
for the plaintiffs the amount due upon the note, with interest, unless 
they further found from the evidence that the defendant signed the 
note in blank for the accommodation of Wingerter and without any 
consileration therefor, and upon the understanding and condition 
with Wingerter that the same should not be delivered or negotiated 
unless the same was also signed by the plaintiff Wagner, and that 
the said plaintiff received the note from Wingerter with knowledge 
or notice of the same understanding and condition upon which the 
note was signed and delivered to Wingerter. ‘This instruction, it 
seems to me, is so obviously correct, so completely and fully covers 
the whole case, that it is needless to comment on it. It requires 
the jury to find as facts from the evidence that there was an under- 
standing and agreement that Wingerter and Wagner should both 
sign the note as,makers with defendant before it should be deliv- 
ered or negotiated, and that Wagner, with full knowledge of the 
violation of this agreement, received the note, before they were 
authorized to find for the defendant. That the evidence proved 
these facts to the satisfaction of the jury is attested by their ver- 
dict. With that verdict we have nothing to do; it is sufficient for 
us to know that the jury arrived at that conclusion. The defend- 
ant is bound by his agreement and nothing more. If he agreed 
to sign the note for accommodation, in conjunction with Winger- 
ter and Wagner, and they violated that agreement, and Wagner 
received the note with notice and knowledge of the violation, I do 
not see upon what principle of morality or justice the defendant 
can be held bound. As the instructions of the court clearly 
declared the law and covered all the issues in the case, it is not 
necessary to notice the rulings of the court in refusing plaintiffs’ 
instructions. 

The judgment is affirmed. The other judges concur. 
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State ex rei. JaMEs P. Pettigrew e¢ ai., Plaintiffs in Error, 
v. JOHN Pinesr e/ al., Defendants in Error. 


1. Probate Courts, special acts touching, constitutional — Not judicial.— The 
establishment of courts of inferior jurisdiction by special legislation, is a 
matter resting in the discretion of the general assembly. (Att’y-Gen’l ez red. 
Boone County Court, ante, p. 317.) 

Such acts are not in the nature of judicial sentences. Such courts and 
offices are statutory, and within the complete control of the Legislature to 
repeal, abolish or destroy them. 


Error to Buchanan Circuit Court. 
Everett & Ledergerber, for plaintiffs in error. 
Hall, Oliver, Woodson § Hill, for defendants in error. 
ApaMs, Judge, delivered the epinion of the court. 


This was a guo warrando to oust the defendants from their 
offices as justices of the County Court of Buchanan County. 

On the 19th of March, 1866, a statute was passed to establish 
Probate Courts in certain specified counties of this State, includ- 
ing Buchanan. (Laws of Mo. 1865-6, p. 83.) This law pro- 
vided for the election of a judge of probate in three counties. 
On the saine day an act was passed providing that the County 
Courts in said counties should consist of two members to be called 
the justices of the County Court, and the judge of probate, who 
should be ex officio president of the County Court. 

Afterwards, ou the 18th of March, 1871, the Legislature 
amended this law by removing the County Court of Buchanan 
from the operation of this law and placing it under the provisions 
of the General Stacutes, and provided that the governor should 
appoint, as soon as might be, three justices of the County Court, 
to hold their offices until the next general assembly. (See Sess. 
Acts 1871, p. 108.) 

This last law in effect repealed the law under which the old jus- 
tices held their offices. The two laws cannot stand together, but the 
last law by necessary implication repealed the first. The only 
question raised and discussed here is whether the last law is con- 
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stitutional. It is urged that it is a special law and in the nature 
of a judicial sentence, and is therefore unconstitutional. If the 
Legislature had the power to pass the first law, it undoubtedly had 
the power to repeal or amend it. 

The question as to the power of the general assembly to estab- 
lish inferior courts by special legislation was fully considered and 
passed upon by this court in the case of The State ex rel. Hen- 
derson v. Boone County Court, ante, p. 317, and cases cited. 
It was then held to be discretionary with the general assembly, 
and that the courts had no authority to control this discretion. 
I see no reason to depart from the rule laid down in that case. 

The law referred to is not in the nature of a judicial sentence. 
The plaintiffs had no vested interest in the office which would pre- 
vent the general assembly from repealing the law. It is a statu- 
tory court and a statutory office, and within the complete control 
of the general assembly to repeal, abolish or terminate it. 

The judgment must be affirmed. The other judges concur. 





BENJAMIN DuREL AND CHRISTOPHER M. Moore, Appellants, v. 
JaMES Masterson, Respondent. 


1. Practice, civil — Appeal — Points must be saved.— Counsel desiring to have 
their cases reviewed on appeal should save their points in the trial court. 


Appeal from Clinton Circuit Court. 


Woodson, Vineyard § Young, for appellants. 
J. G. Woods, for respondent. 
Waaner, Judge, delivered the opinion of the court. 


There is nothing saved in this record by which we can review or 
interfere with the judgment of the court below. The petition was 
on an account, and the defendant answered denying its justness, 
and also set up the statute of limitations as a bar. The plaintiff 
sought to avoid the bar of the statute by showing that the defend- 











488 ST. JOSEPH. 


Saxton v. Beach et al. 








ant absconded and concealed himself so that suit could not be 
brought within the proper period. 

The trial was before the court without the intervention of a 
jury, and judgment was rendered for the defendant. No instruc- 
tions of law were asked or given on either side, and it is impossi- 
ble for us to see upon what theory the court below tried the case. 
It might have found the issue arising on the statute of limitations 
in favor of the plaintiffs, and decided against them on the evi- 
dence. If so, there is nothing to be reviewed here. We have so 
often made the remark that it ought to be unnecessary to repeat 
it, that if parties desire their cases reviewed in this court they 
should save their points of law. 

Judgment affirmed. The other judges concur. 





Ape M. Saxton, Respondent, v. James T. Beacn anp WIre, 
Appellants. 

1. Tax bills—Si. Joseph, city of —City council — Resolution —Action of 
mayor. — Under the amendment to the charter of St. Joseph, approved No- 
vember 21, 1872, by virtue of which “the mayor and councilmen of the city 
of St. Joseph” had power to macadamize, etc., streets and alleys, the city 
council had no power to direct work of such character to be done except when 
acting in conjunction with the mayor, and a tax bill based on the action of the 
council alone, without the co-operation of the mayor, would be invalid. 


Appeal from Buchanan Court of Common Pleas. 
Sherman § Chandler, and Vories § Vories, for respondent. ; 
Ensworth, Hill § Carter, for appellants. 
Waener, Judge, delivered the opinion of the court. 


This was an action commenced by the respondent on certified 
tax bills for macadamizing, guttering and curbing done adjoining 
appellants’ property. The counsel for the appellants submit the 
case on one single point, namely: that there was no authority for 
doing the work. 

The only authorization that is shown on the part of the city of 
St. Joseph for doing the work is a resolution which was introduced 
in the city council, and adopted by that body, instructing the city 
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engineer to advertise for the macadamizing, guttering and curb- 
ing of the streets on which the appellants’ property fronts. Under 
this resolution and the advertisement made in conformity thereto, 
bids were received and a contract was made by the engineer for 
doing the work. 

The charter of the city of St. Joseph, previous to 1867, unques- 
tionably required the passage of an ordinance by the mayor and 
city council to authorize the grading of a street and charge of the 
cost against the adjacent property-holders. But it is contended 
that by an amendment to the charter, approved November 21, 
1872, an ordinance is no longer necessary. The amendment is in 
these words: ‘‘’The mayor and councilmen of the city of St. 
Joseph shall have power within the city to macadamize, pave, or 
otherwise improve and keep in repair streets, alleys and avenues.” 
Then follow the provisions for assessing the cost of the work against 
the owners when the mayor and city council order the same to be . 
done. Though the language of the amendment is indefinite, and 
points out no particular manner in which the mayor and council 
shall proceed to direct the work to be done on streets, it is very 
doubtful whether it was intended to dispense with an ordinance to 
effectuate that object. But waiving that point, it is very clear to 
my mind that the resolution in this case was not a compliance with 
the requirements of the provision relied on. The amendment con- 
templates legislation upon the part of the city government to give 
the authority. The city council by itself cannot legislate, but it 
must act in conjunction with the mayor. If a simple resolution 
would be sufficient to confer the authority, before it would have 
any validity it would necessarily have to be signed by the mayor 
as a part of the law-making power. The language is that ‘‘ the 
mayor and councilmen shall have power,” etc. The co-ordinate 
action of both is required before their action can have any binding 
or obligatory force. ‘The council can no more exercise the power 
by themselves than the mayor could do the act alone without the 
co-operation of the council. Neither can act alone, but both must 
unite to produce a valid law. That was not done in this case, and 
the consequence is that the action of the council alone was a nul- 
lity. The result is that the judgment of the court below must be 
reversed and the petition dismissed. The other judges concur. 
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Ase M. Saxton, Respondent, v. Frep. W. Smiru, Appellant. 


1. Judgments — Entry of nunc pro tunc, after term — Cannot be made, when. 
— After the term at which final judgment is rendered, no entry can be made 
altering the form of the judgment unless the facts appear of record, or on the 
minutes of the court, or from the papers on file, to authorize such change. 
Such entries cannot be made from outside evidence or from facts existing 
alone in the breast of the judge, after the term at which final judgment was 
rendered, 


Appeal from Buchanan Court of Common Pleas. 
Loan & Van Waters, for appellant. 


Chandler & Sherman, for respondent. 
ApamMs, Judge, delivered the opinion of the court. 


This was an action on a promissory note, brought in-the Circuit 
. Court of Buchanan county, where the pleadings were made up by 
answer and replication. An informal order was then entered to 
the effect that the judge of the Circuit Court having been of 
counsel, the original papers be transferred to the Buchanan Court 
of Common Pleas. ‘The case was docketed in the Common 
Pleas, and when called for trial the entry shows that both par- 
ties appeared by counsel, and by agreement submitted the case 
to the court, and a regular finding and judgment were ren- 
dered for the plaintiff. Afterwards, during the same term, the 
defendant filed a motion to set aside the judgment that had been 
rendered, upon the ground that the court had no jurisiiction of 
the case, and had no jurisdiction over him. This motion was 
overruled, and the defendant excepted and appealed to this court. 
After the appeal had been filed in this court the defendant again 
appeared in the Common Pleas Court, at a term long subsequent 
to the one when the final judgment had been entered, and filed a 
motion to have the original judgment entered up nunc pro tunc, 
so as to show that he was not in court and did not appear as stated 
in the entry of the judgment and agree to submit the case to the 
court. The court, after hearing oral testimony, and from the fact 
that the judge holding the court was the same as when the judg- 
ment was rendered, and well knew of his own knowledge that the 
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defendant had not appeared, ordered the entry of judgment to be 
corrected nunc pro func, so as to show that the defendant did 
not appear. ‘To this action of the court the plaintiff excepted. If 
the court had the right to make the nunc pro func entry under 
the facts of this case, it would undoubtedly have had the right to 
have corrected the entry docketing the cause so as to show that it 
came to the court by change of venue from the Circuit Court. ‘The 
entries in the Circuit Court might have been corrected in like 
manner, so as to show a regular change of venue and a transcript 
filed nunc pro tunc. But as the record stood when the applica- 
tion was made to correct the entry of the judgment, there was 
nothing to correct it by. During the progress of a cause and 
before final judgment, or after final judgment during the same 
term, rune pro tunc entries may be made in furtherance of 
justice to conform the entries to the truth. But after the end of 
the term at which a final jugdment is rendered no entry can be 
made altering the form of the judgment unless the facts appear of 
record, or on the minutes or the dockets of the court, or from the 
papers on file, to authorize such change. Such entries cannot 
be made from outside evidence, or from facts existing alone in 
the breast of the judge, after the end of the term at which the 
final judgment was rendered. (Hyde v. Curling, 10 Mo. 359; 
The State v. Clark, 18 Mo. 432 ; Gibson v. Chouteau, 45 Mo. 171. ) 

The nune pro tunc entry of the judgment in this case must be 
held a nullity, and the original judgment as entered is affirmed. 
The other judges concur. 


-~ 
oe 





Asner L. Gristrap, Respondent, ». St. Louis, Macon & 
OmaHA Arn Ling RarLroaD Company, Appellant. 


1. Bills and notes — Draft, etc.— An instrument of writing in terms as fol- 
lows, viz: “ Treasurer of St. Louis” * * * etc., ‘‘ Railroad Company will 
pay to A., or order, $1,700. 
“* Done by order of the Board of Directors. B., President. 
“C., Secretary.” : 
Was a bill or note for the direct payment of money, within the meaning 
of the statute, and the party suing upon it was entitled to default in case of 
failure to answer on or before the second day of the return term. 
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Appeal from Macon Court of Common Pleas. 
Berry § Wing, for appellant. 


The instrument sued on is not a bond, bill or note, within the 
meaning of the statute. (Gen. Stat. 1865, ch. 165, § 5; Jack- 
man v. Bowker, 4 Metc. 235; 1 Pars. Notes and Bills, 60, 61, 
210; Doan v. Holly, 27 Mo. 256; 34 Mo. 318.) 


Eberman & Williams, for respoudent. 


The instrument sued on is for the direct payment of money, and 
may be regarded as a bill of exchange or promissory note. (2 
Pars. Notes and Bills, 1st ed., 35, note ¢ ; id. 5T-60, and notes ; 
Harker v. Anderson, 21 Wend. 372; Bickerdicke v. Bollman, 1 
T. R. 403 ; Ellison v. Collingridge, 9 C. B. 570; 67 Eng. Com. 
Law, ed. 1862, p. 570; Allen v. The Sea Fire & Life A. Co., 
9 C. B. 574; 1 Doug., Mich., 193.) 


Waaner, Judge, delivered the opinion of the court. 


Plaintiff brought this action in the court below upon the fol- 
lowing instrument of writing: ‘*$1,771.09. Office of the St. 
Louis, Macon & Omaha Air Line Railroad Company, Macon, 
Missouri, April 18, 1871. 

** Treasurer St. Louis, Macon & Omaha Air Line Railroad Com- 
pany will pay to A. L. Gilstrap, or order, seventeen hundred and 
seventy one dollars and nine cents. 

** Done by order of the Board of Directors. 

JoHN Dovucuerty, President. 

** Attest: D. K. Turk, Secretary.” 

On the fifth day of the court, no answer having been filed, judg- 
ment was given for the plaintiff by default, which was afterwards 
made final. On the eighth day of the term defendant filed its 
motion to set aside the judgment, because the same was rendered 
. before the time had expired in which the defendant was entitled 
to file its answer. This motion was by the court overruled; and 
afterwards the defendant filed another motion to set aside the 
judgment and grant a new trial, stating that it had a meritorious 
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defense to the action, which motion, at the instance of the plain- 
tiff, was stricken out on the ground that it was not filed within 
four days after the rendition of the judgment. 

The grounds that defendant relies upon in support of its first 
motion are that the writing sued on is not an instrument which 
compelled it to answer within the first two days, and that it was 
entitled to six days within which to file its answer, and therefore 
the judgment of the court was erroneous. 

The statute provides that where the suit is founded upon a 
bond, bill or note for the direct payment of money or property, 
and the defendant has been served with process, he shall demur 
or answer to the petition on or before the second day of the term, 
etc. (Wagn. Stat. 1014, § 5.) The instrument sued on was a 
bill or note for the direct payment of money, within the meaning 
of the statute; and it follows, therefore, that the court did not 
err in rendering judgment in default of an answer. 

The decisions are numerous defining the character of writings 
similar to the one sued on, and some have held them to be bills 
of exchange, while others have assigned to them the qualities of 
promissory notes. The second motion was properly stricken out 
because not filed within four days after the trial; besides, it set 
up no good or valid reason for the delay in making the defense. 
(Wagn. Stat. 1059, § 6.) It is contended here that the iustru- 
ment is void because it was not stamped, but this point was not 
raised or brought to the attention of the court below by motion 
or otherwise at the proper time, and is not available here. 

Judgment affirmed. The other judges concur. 





Joun Negnan, Appellant, v. James O. Donocuun, Respondent. 


1. Contracts — Macadamising — Acceptance of work by board, ec. — A con- 
tract for macadamizing a street provided, among other things, that payment 
should be made when the work was accepted by the board of public works. 
Held, that the contractor might. recover, although a majority of the board 
neglected or refused to examine or accept the work. 
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Appeal from Buchanan Court of Common Pleas. 


This was a suit commenced in the Circuit Court of Buchanan 
county to recover a bill for macadamizing and other improvements 
done by plaintiff in front of and adjoining property owned by 
defendant. The work was done by virtue of an allegeil contract 
with the city of St. Joseph, made in pursuance of the charter and 
ordinances. The petition set forth the charter of the city and 
ordinances directing the work to be done, and the contract, which 
contains this clause: ‘* Said work to be paid for when the same is 
accepted by the board of public works of the city of St. Joseph.” 


* Woodson, Vineyard & Young and Grudd, for appellant. 


Under the charter the officer in charge of the work is the proper 
party to receive the work and certify to the completion and cost 
of the same, and the amount chargeable to each lot. And when 
this is done and the certificate delivered to the contractor, his right 
to recover is fixed by the charter, and any ordinance or contract 
in conflict with this section is unauthorized on the part of the 
city. (See Laws of the City of St. Joseph, Feb. 1865, p. 47, 
§ 5.) Where the proof shows, as in this case, that the work was 
fully performed according to contract, the mere neglect on the 
part of two of the board to perform their duty ought not to affect 
the rights of the plaintiff. 


H. K. White, for defendant. 


I. The judgment is for the right party. The petition did not 
state facts sufficient to constitute a cause of action. It alleged, 
in order to show the legality of plaintiff’s contract, that ‘‘ the 
award for said work was by said city, in accordance with its ordi- 
nances then in force, let through its proper authorities to plain- 
tiff.” This states a conclusion of law, not a fact. No ordinances 
are set forth or referred to which show the manner of letting con- 
tracts, nor does the petition declare or the charter show who are 
the proper authorities. The ordinance set forth gives the engineer 
power to advertise for proposals for doing the work. The engi- 
neer assumes to act as agent for the city in making the contract, 
but it was awarded by other “‘ proper authorities.” The petition 
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is further defective in not showing any authority given to the 
engineer to enter into the contract in behalf of the city. 

II. The acceptance of the work by the board of public works, 
although not a condition required by the charter, was one required 
by the city, and voluntarily assumed by plaintiff. Not being con- 
trary to statute or against public policy, it became a law between 
the parties, and essential to plaintiff’s right to recover. (Veazie 
v. Bangor, 53 Me. 50; United States v. Robeson, 9 Pet. 319- 
327; Smith v. Briggs, 3 Denio, 73-76 ; Herron v. Davis, 3 Bosw. 
336; McCarren v. McNulty, 7 Gray, 139-141; McMahon v. 
Erie R.R. Co., 20 N. Y. 463-6.) The judgment should be 
affirmed. 


Waener, Judge, delivered the opinion of the court. 


The instruction asked by the plaintiff should have been given, 
and those presenting an opposite view by the defendant should 
have been refused. The contract entered into by the plaintiff to 
do the work on the street, for which the defendant’s lot was 
chargeable, provided that payment should be made when the same 
was accepted by the board of public works. The board was com- 
posed of three men, one of whom examined the work and accepted 
it, and the others refused and neglected to make any examination, 
and had nothing to do with its acceptance. The non-action or 
default of some of the members surely cannot have the effect of 
depriving plaintiff of all compensation for his labor and materials. 
If he has performed his contract he is entitled to pay, and whether 
there has been a performance is a question of fact to be determ- 
ined upon by the evidence. It is true if a party makes a con- 
tract he must abide by it before he can recover on it; and if an 
approval by an outside party is made a condition precedent, such 
an approval must be obtained in a suit upon the contract. But 
here the action is not founded upon the contract. The contract 
is merely used as an instrument of proof, and if the plaintiff shows 
that he has done the work under the agreement, he should be per- 
mitted to recover whatever he may show himself justly entitled to. 
- Judgment reversed and cause remanded. The other judges 
concur. 
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Joun S. KEiLoae, Plaintiff in Error, v. JosepH MALIN, 
Defendant in Error. 


1. Lands — Railroad — Platte county—Charter — Title to lands of road, ete. 
—Section 8 of the act chartering Platte County Railroad, notwithstanding the 
language therein employed, did not contemplate the investiture of a technical 
fee-simple title in that road, of land condemned. Nothing more than an 
easement passed to the railroad under that act. And the grantor of land, a 
portion of which had been vested in that foad by virtue of statutory condem- 
nation and decree had, prior to the date of the deed, would not be liable to the 
grantee on his covenant of seizin for the land so appropriated. 

2. Lands — Railroad — Title to — Easement. — The occupancy of land, under 
proceedings for condemnation, by a railroad company, constitutes merely an 
easement thereon, and not an ownership in fee simple. 

8. Lands, occupancy of by railroads — Encumbrances, covenant against. — 
The occupancy of land by a railroad track is such an encumbrance thereon 

* as would render the grantor liable on his covenant against encumbrances, 
And his liability is not discharged by the fact that the grantee, at the date of 
the deed, was aware of the existence of the encumbrance. 


Error to Buchanan Circuit Court. 
H. K. White, for plaintiff in error. 


I. The suit was correctly brought upon the covenant of seizin, 
and not upon the covenant against encumbrances. Not only does 
the demurrer admit the vesting of the fee simple in the Platte 
County Railroad, but a reference to the charter of the company 
will show that the power of condemnation of the fee was granted 
to the company, and that company was of unlimited duration. 
(Sess. Acts 1853, p. 855, §§ 1, 9.) 

The Legislature, in exercising the right of eminent domain or 
in granting its exercise, has the right to take the fee simple as 
well as a less interest, and such fee is not a base fee or a condi- 
tional fee, nor would the fee revert to respondent or his grantees, 
upon abandonment by the company. (De Varaigne v. Fox, 2 
Blatchf. 96-99 ; Heyward v. Mayor, etc., 7 N. Y. 314; Rexford 
v. Knight, 11 N. Y. 808; Nicoll v. N. Y. & Erie R.R. Co., 12 
N. Y. 121; Beekman v. Saratoga R.R. Co., 3 Paige Ch. 46.) 

Il. The breach assigned is one for which an action will lie. The 
respondent, in effect, covenanted that the railroad company was @ 
trespasser ; and notice of its rights by open, notorious possession, 
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or otherwise, will not avail defendant when sued upon his cov- 
enants. (Beach v. Miller, 51 Ill. 206; Barlow v. McKinley, 24 
Iowa, 69; Vaughn v. Stuzaker, 16 Ind. 338 ; Harlow v. Thomas, 
15 Pick. 66-69; Kellogg v. Ingersoll, 2 Mass. 97; Herrick v. 
Moore, 19 Me. 313; Peters v. Grubb, 21 Penn. 455; Russ v. 
Steele, 40 Verm. 810; Butler v. Gale, 27 Verm. 739; Hub- 
bard v. Norton, 10 Conn. 431; Rawle Cov. 19, note. ) 


Doniphan & Vories, for defendant in error. 


I. If any action would lie in this case, it should be an action 
upon the breach of the covenant against encumbrances. The 
condemnation of lands for railroad purposes, under our statute, 
although it may be said in some of the railroad charters that the 
company shall receive the land in fee, can only give the railroad 
company an easement on the land for the purpose of construction 
and use of the railroad. The ultimate fee in such case must 
remain in the owner of the remainder of the land. The railroad 
company can only take the strip of land for its road by the right 
of eminent domain. This must always be exercised for a public 
purpose. A citizen can only be deprived of his property by the 
State for a public purpose, and when the land in the case before 
us ceases to be used for a public purpose, it must, in the nature of 
things, be re-invested in the original owner. If this were not the 
case, the whole act of the Legislature authorizing the taking of 
lands would be unconstitutional and void. The taking of private 
property for private use is as much prohibited by the constitution 
as if it was so stated in terms. (Wells v. City of Weston, 22 Mo. 
384; Taylor v. Porter, 4 Hill, N. Y., 144 e¢ seg.) In condemn- 
ing lands for railroad purposes (although the statute may say the 
land is to be taken in fee), the commissioners are bound to take 
into consideration, in deciding the price to be paid, the advantages 
as well as the disadvantages of the railroad to the land. (See 
R.R. Laws of Mo. 52, § 8.) In this way, if the commissioners 
should conclude that the railroad would be as much advantage to 
the owner as the value of the land taken, and give him nothing, 
and the court confirm the judgment of the commissioners, and 
thus pay the man for his land in advantage, and then the road be 
32—voL. L. ; 
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abandoned by the railroad company, and the lands be converted 
to uses detrimental to the interests of the owner of the land, 
what court could be found to uphold this artifice, by which a man 
is deprived of his land against his will, and for no consideration 
whatever, either real or imaginary? In the language of Judge 
Redfield, cited by plaintiff, ‘‘it sounds sufficiently absurd to 
startle the most desperate reformer.” But the charter of the 
company does not-vest the land in fee. It is true the first section 
of the act authorizes the company to hold land in fee: but the 
eighth section, which authorizes the company to take land by the 
right of eminent domain, and against the will of the owner, only 
authorizes the right of way to be taken — nothing but the right of 
way being named in said section. Hence, in the nature of things, 
nothing could have been acquired by virtue of the decree of the 
Platte Circuit Court but thetright of way, or an easement over the 
land ; and if the decree attempted to do more than that, it was in 
that particular void. 

II. The existence of a railroad or other public road, on lands 
conveyed with covenants of seizin, does not constitute a breach 
of the covenant. (Whitebeck v, Cook, 15 Johns. 488 e¢ seq.; 
Washb. Easements, 68, 76; Jones v. Jenkins, 2 Law Reg., N. S., 
No. 1; Lampman v. Milks, 21 N. Y. 505; Peterson v. Arthurs, 
9 Waits, 152.) 


Waangr, Judge, delivered the opinion of the court. 


Plaintiff brought suit against defendant, upon his covenant of 
seizin contained in a deed conveying certain real estate situated in 
Platte county. The breach assigned was that at the time of the 
execution and delivery of the deed the defendant was not seized in 
fee simple of a strip of land 100 feet wide running through the 
tract conveyed, but that the fee in such strip was then vested in 
the Platte County Railroad, by virtue of a decree rendered in the 
Cireuit Court previous to the execution and delivery of defendant’s 
deed, of which the company, at all times since the delivery of the 
deed, had held exclusive possession. 

To this petition the defendant demurred, and assigned as 
reasons therefor that the petition did not state facts sufficient to 
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coustitute a cause of action, because ‘‘ the location and use of a 
railroad over said lands in the petition named was and is a public, 
notorious act or fact, of which plaintiff was bound to take notice, 
and of which he was presumed to have had full notice; and all 
such notorious physical facts were to be taken into consideration 
in construing the deed and warranty therein, and were not covered 
by said warranty and were not in law a breach thereof.” 

The court sustained the demurrer and dismissed the petition, 
whereupon the plaiutiff brought error. 

The first question is whether the* railroad, by its proceedingsg 
for condemnation which resulted in the decree of the court, became 
invested with a fee-simple title in the strip of land, or whether it 
acquired a mere easement. It is well settled that the covenant of 
seizin is not broken by the existence of easements or encum- 
brances which do not strike at the technical seizin of the pur- — 
chaser. Therefore the existence of a highway over part of the 
land conveyed is no breach of this covenant. since it has been 
firmly and consistently established that, although the public may 
have the right of passage over the way, the freehold technically 
remains in the owner of the soil. (Rawle Cov., 3d ed., 51 ; Good- 
title v. Alker, 1 Burr. 133; Cortelyou v. Van Brundt, 2 Johns. 
857; Jackson v. Hathaway, 15 Johns. 449; Lewis v. Jones, 1 
Barr, 336 ; Peck v. Smith, 1 Conn. 108.) 

By the first section of the act chartering the Platte County 
Railroad Company, power is given the company to take, hold, use 
and enjoy the fee simple or other title in and to any real estate. 
The eighth section provides that where the owner of the land 
through which such road shall run shall refuse to relinquish the 
right of way to the road, the facts shall be stated to the Circuit 
Court, and the judge shall appoint three disinterested citizens to 
view the land, who shall take into consideration the value of the 
land, and the advantages and disadvantages of the road to the 
same, and report what damages will be done to the land. And 
the ninth section declares that if no valid objection be made to 
the report, the court shall enter judgment in favor of the owner, 
against the company, for the amount of damages assessed, and 
shall make an order vesting in the company the fee-simple title to 
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the land. (R.R. Laws of Mo. 51, 52.) It is true that in speak- 
ing of the title which the company acquire, the Legislature here 
uses the term ‘“‘ fee simple ;” but did it contemplate a fee simple 
according to the technical legal meaning of that term? 

That a fee simple may be taken and acquired through the exer- 
cise of the power of eminent domain may be conceded. But that, 
I apprehend, would be where an absolute and unconditional price 
was paid for the property. In determining the consideration to 
be paid by these roads for the right of way, the benefits and 

®.dvantages accruing to the owner are taken into the calculation. 
The benefits and advantages, then, are considered as forming 
part of the purchase-money. 

But suppose the road, after it is started, ceases to exist, ‘and its 
operation is abandoned, will ghe land revert back to the owner, or 
may the road keep and dispose of it for a purpose entirely dif- 
ferent from that had in view when it was commenced? It seems 
to me there can be but one answer to this question. There might 
be cases where the commissioners and the court would not award 
the proprietor anything more than nominal damages, believing 
that the benefits would be greater than the value of the land; and 
in such a case, if the road should cease or be abandoned, the 
owner would be deprived of his estate without any compensation. 
In the matter of highways, where lands have been taken and 
appropriated in this way, it has never been held that anything 
more than an easement passed by the condemnation and the pay- 
ment of the amount of damages assessed. 

@ The use is vested in the public, but the reversionary title still 
continues in the owner of the soil. In my opinion, notwithstand- 
ing the language used, nothing more than an easement passed to 
the road, giving it perpetual and continuous title so long as it 
used the land for the purpose for which it was taken, but, when 
that use was abandoned, then it would revert back to the owner 
of the premises. 

We do not think, then, there was any technical breach of seizin 
as set forth in the petition. , 

Some conflict of authority has existed, and still prevails, as to 
whether the existence of a public road or highway over the prop- 
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erty is a breach of any of the usual covenants. The prevailing 
opinion, however, is that it is a breach of the covenant against 
encumbrances. 

In an early case in New York, although the question was not 
directly decided, yet a strong doubt was expressed whether a 
public road could properly be deemed an encumbrance. (Whit- 
beck v. Cook, 15 Johns. 483.) ‘‘It must strike any one with 
surprise,” said Spencer, J., in that case, ‘‘ that a person who 
purchases a farm through which a public road runs at the time of 
the purchase, and had so run long before, who must be presumed 
to have known of the existence of the road, and who chooses to 
have it included in his purchase, shall turn around on his grantor 
and complain that the general covenants in the deed have been 
broken by the existence of what he saw when he purchased, and 
what must have enhanced the value of the farm.” 

In Pennsylvania the question was directly presented in Patter- 
son v. Arthurs, 9 Watts, 152, and the court expresses its surprise 
that a highway should ever have been imagined an encumbrance 
within the covenants, and the belief that it had been the universal 
understanding of both sellers and purchasers in Pennsylvania that 
the covenant against encumbrances did not extend to public roads. 
The case, however, was not an action brought on a covenant 
against encumbrances, but an action for an installment of the 
purchase-money by the vendor. ‘This doctrine was affirmed in 
Dobbins v. Brown, 12 Penn. St. 80, but the court went on to say 
that if a person purchased land without having seen it, upon the 
representation of the vendor, where its value was materially les- 
sened by a public highway being located upon it, which circurf- 
stance was not made known to or was concealed from the pur- 
chaser, the latter might obtain redress by an action on the case for 
deceit; or, in an action brought against him for the purchase- 
money, might have compensation made by a deduction therefrom. 

The courts of Pennsylvania are the only ones that have decided 
the question directly in the negative ; and Mr. Rawle, in explaig- 
ing why it was regarded as a general understanding to that effect, 
says that it was originally agreed by Penn, at the formation of 
the colony, that there should be laid out ‘‘ great roads from city 
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to city;” and as the wild state of the country rendered it impos- 
sible to be done otherwise than very gradually, it became: the cus- 
tom of the proprietaries, and afterwards of the commonwealth, 
to allow to all grantees of vacant land an addition in the proportion 
of six acres for every hundred, as a compensation for the roads 
that should thereafter be opened. This was so universal that, 
although the declaration of rights in the constitution provided 
that no man’s property should be taken or applied to public use 
without just compensation being made, it was held that the law 
authorizing a turnpike to lay out and open roads without compeu- 
sation was no infringement of the constitution, such compensation 
having been originally made in each purchaser’s particular graut. 
(McClanachow v. Corwin, 3 Yates, 878.) And from this cir- 
cumstance, and the fact that it had been considered that the run- 
ning a road through a man’s lagd conferred such a benefit upon 
him as to fully compensate him, is traced the common understand- 
ing which forms the basis of the decisions. But in an early case 
in Massachusetts the action was on a covenant, and the breach 
assigned was the existence of ‘‘a public town road or way, duly 
laid out by the town of A., for the use of all its inhabitants,” 
which was held to be an encumbrance. In delivering the opinion 
of the court, Parsons, C. J., said: ‘‘It is a legal obstruction to 
the purchaser to exercise that dominion over the land to which the 
lawful owner is entitled. An encumbrance of this nature may be a 
great damage to the purchaser, or the damage may be very incon- 
siderable or merely nominal. ‘The amount of damage is a proper 
subject of consideration for the jury who may assess them, but it 
gannot affect the question whether a public town road is, in legal 
contemplation, an encumbrance of the land over which it is laid.” 
(Kellogg v. Ingersoll, 2 Mass. 101.) This case has been ap- 
proved and sustained in all the New England States, and it is 
now considered as definitely settled there that a public highway 
does constitute a breach of the covenant against encumbrances. 

Herrick v. Moore, 19 Me. 313 ; Haynes v. Young, 36 Me. 560 ; 

ritchard v. Atkinson, 3 N. H. 335; Butler v. Gale, 27 Verm. 
742; Parish v. Whitney, 3 Gray, 516; Hubbard v. rena 10 
Conn. 431.) 
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Where the question has come up, the same doctrine has been 
approved in the Western States. ‘I'hus, it was held that where 
the owner of a tract of land had conveyed to a railroad company 
a right of way over the same, upon which the company had built 
and were operating their road, and subsequently thereto such 
owner conveyed the same land to another by a deed purporting 
to pass the fee to the entire tract, without any reservation in 
respect to such right of way, the easement so held by the railroad 
company was an encumbrance on the land, and its existence con- 
stituted.a breach of a covenant against encumbrances contained 
in the deed, for which the covenantee might maintain his action. 
(Beach v. Miller, 51 Ill. 206.) So, in Iowa it has been decided 
that a right of way for a railroad is an encumbrance for which a 
grantee may recover, under a covenant against encumbrances, 
though he had full knowledge of such encumbrances at the time 
he accepted the deed. (Van Wagner v. Van Nostrand, 19 Iowa, 
422; Barlow v. McKinley, 24 Iowa, 69. ) 

All the authorities concur in holding that an easement consti- 
tutes an encumbrance. If a person acquires the fee to land free 
and unencumbered, he obtains the exclusive and absolute dominion 
over it, and may use, enjoy and appropriate it to any purpose he 
may see fit. But if it is subject to an easement or an encum- 
brance it is not free, nor can he enjoy it to the fullest extent. If a 
public highway or a railroad track runs over it he cannot have its 
unobstructed enjoyment, for it is used by others in defiance of 
his will. 

\“When a purchaser obtains title by deed without covenants, he 
ot course takes it subject to all defects and encumbrances it may 
be under at the time of the conveyance. But if he insists ypon 
and obtains covenants for title, he has the right, when obtained, 
to rely upon them and enforce their performance, or recover dam- 
ages for their breach. The vendor is not compelled to make cov- 
enants when he sells land; but, having done so, he must keep 
them, or respond in damages for injuries sustained by their breach,* 
Nor is it a relief or discharge of the covenant to say that both 
parties knew*it was not true, or that it would not be performed 
when made. A person may warrant an article to be sound when 
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both buyer and seller know it to be unsound; so the seller may 
warrant the quantity and quality of an article he sells, when both 
parties know it is not of the quantity or quality warranted™ The 
usual reason why a purchaser insists upon covenants for titles or 
a warranty of quality or quantity, is because he fears that the 
title is not good, or that the article lacks eitheir in quantity or 
quality. 

Then, as a highway or a railroad located and running over one’s 
land is an encumbrance, and to a greater or less degree obstructs 
and encumbers the free use and enjoyment of the land, it follows 
that a person selling land thus encumbered, and covenanting that 
it is not, must be held to perform his covenant by its removal, or 
respond in damages. 

The points raised in the demurrer, therefore, were not all well 
taken, but the judgment must be affirmed because the allegations 
in the petition set out no cause of action—a breach of seizin 
only being averred. 

Judgment affirmed. The other judges concur. 


~~ 
> 





THomas PurRcELL, Respondent, v. Taz Hannipat & St. JosEpu 
Ral~roaD Company, Appellant. 


1. Justices’ courts— Appeal — Practice in Circuit Court — Notice — Affirm- 
ance.— The appearance in the Circuit Court of the appellee, on appeal from 
a justice’s court to obtain an affirmance ef the judgment, is not such an 
appearance as will waive or imply notice, and a continued failure to gjve 
notice notwithstanding such appearance is a failure to prosecute the appeal. 

2. Rule of court — Valid only when consistent with the statute.— A rule of 
court which is contrary to law will not legalize any action under it. but when 
it affirms the statute it is valid. 


Appeal from Buchanan Court of Common Pleas. 


Stringfe:'ow, Hall § Oliver, for appellant. 


I. The court had no jurisdiction and no right to affirm the 
judgment of the justice until notice of the appeal was given, or 
until appellee entered his appearance, and could not render any 
judgment in the case. (6 Wall. 256. ) 
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II. The statute is express that no appeal shall be dismissed 
for want of notice ; much less could the judgment of the justice 
be affirmed for want of such notice. (Gen. Stat. 1865, p. 725, 
§ 22.) ' 

Ill. The provisions of our statute concerning appeals, which 
provides that if an appeal shall not be duly prosecuted, then judg- 
ment of the justice shall be affirmed, does not apply to this case.: 
(35 Mo. 505.) 


W. H. Sherman, for respondent. 


It is the duty of the appellant to give notice of appeal, and the 
statute provides that such notice may be served in the same man- 
ner as an original writ of summons. (Wagn. Stat. 850, § 21.) 
And the appellee can only be brought into court by such notice 
unless he voluntarily appears. (Hammerstein v. Haase, 47 Mo. 
498 ; McCabe v. Lecompte, 15 Mo. 78.) In all cases where an 
appeal from a judgment of a justice of the peace shall not be 
prosecuted by the appellant according to law, the judgment shall 
be affirmed. (Wagn. Stat. 344, § 16; Martin v. White, 11 
Mo. 214.) 

By rule xm the court below established, as a rule of practice, 
what should be deemed due diligence in the prosecution of an 
appeal from a justice’s court. Courts have power to establish 
court rules not in conflict with the law, to the end that the prac- 
tice in the courts may be uniform. Rule xm is not in conflict 
with any law, and was intended to establish a uniform rule of 
practice, in place of leaving each case to the discretion of the 
judge. If the appellant fail to give notice of appeal before the 
second term, he is in default in the prosecution of his appeal, and 
the aforesaid rule of court fixes the time when the appellee may 
ask an affirmance of the judgment of the justice on account of 
such default. By this rule is established a fixed and uniform rule 
of practice. 


Buss, Judge, delivered the opinion of the court. 


The defendant appealed from a judgment of a justice of the 
peace, but failed to notify the plaintiff; and the cause being con- 
























506 ST. JOSEPH. 


Hazen et al. v. Barnett. 








tinued at the first term of the appellate court, the judgment was 
affirmed at the next term for want of notice. No notice had ever 
been given, and there was no appearance by the plaintiff except 
for the purpose of obtaining an affirmance of the judgment. 

The facts of the case are precisely the same as in Rowley v. 
Hinds, an/e, p. 403, where we held that an appearance to obtain 
an affirmance of the judgment was not such appearance as would 
waive or imply notice, and that a continued failure to give it was 
a failure to prosecute. The present record shows a rule of the 
trial court authorizing an affirmance of the judgment under the 
circumstances. If the-rule was contrary to the law, it could not 
legalize any action under it, but it only affirms the statute, and is 
therefore valid. 

Counsel suggest that the court has no jurisdiction of the case 
until notice ; but the appeal and the statute give jurisdiction, and 
the appellant authorized the judgment, which will be affirmed. 
The other judges concur. 





Davip H. Hazen ef al., Appetlants, v. DELILAH BaRNeETT, 
Respondent. 


1 Partition — Parol agreement — Equitable title — Adverse possession.— 
Although a parol partition is good between the parties when accompanied by 
possession, yet the equitable title only passes, which by adverse possession 
may ripen into a legal estate; and a party to such agreement has a right to 
have the parol agreement confirmed by a decree vesting in him whatever title 
the other party had in the premises. 


Appeal from Carroll Circuit Court. 


Hall §& Oliver, for appellants. 


A parol partition of lands, when accompanied by possession, is 
valid. (20 Barb. 127; 4 Johns. 212; 9 Johns. 276; 4 Kent 
Com. 369, note a; 24 Mo. 400; Com. Dig., ch. 5.) 

The petition shows that, in pursuance of their agreement, At- 
wood conveyed one-half the land to Barnett, and ‘that Barnett 
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failed to convey to Atwood. This constituted a valid cause of 
action on the part of those claiming under Atwood, for a specific 
performance of the contract. (20 Mo. 84; 4 Wall. 519.) 


Ray & Shields, for respondent, cited Wildbahn v. Robidoux, 
1 Mo. 659; Fry Spec. Perform. 166, 253, 365; Sto. Eq. Pl. 
621-23. ) 


Chandler & Sherman, for respondent. 


ApAMs, Judge, delivered the opinion of the court. 


The petition in this case states that James C. Barnett and 
Franklin B. Atwood were tenants in common of the lands de- 
scribed in the petition, and by parol agreement they made a par- 
tition of the land, each party taking possession of the part allotted 
to him under such agreement ; that Atwood confirmed this agree- 
ment by making a deed to Barnett; that Atwood sold the part 
allotted to him to Bitazinger, which was afterwards bought by the 
plaintiffs’ ancestor, George W. Hazen, under execution sale against 
Bitzinger, and Hazen died, leaving the plaintiffs his only heirs at 
law. Barnett also died, leaving the defendant his sole devisee, 
and the petition asked that the partition might be confirmed by 
decreeing the legal title to plaintiffs. 

The answer was a general denial of the allegations of the peti- 
tion. On the trial the plaintiff offered to prove the facts stated in 
his petition, and the court refused to permit any evidence to be 
given, deciding that the petition did not state facts sufficient to 
constitute a cause of action. 

Although it is laid down that a parol partition is good as 
between the parties when accompanied by possession, yet it seems 
to me that the equitable title only passes, which by adverse pos- 
session may ripen into a legal estate. In my opinion the plain- 
tiffs had a right to have this parol partition confirmed by a decree 
vesting in them whatever title the defendant had in the premises. 
The court erred in excluding the evidence. 

Judgment reversed and cause remanded. The other judges 


concur. 
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Joun Enpstey, Defendant in Error, v. Henry L. Strock anp 
Davip Strock, Plaintiffs in Error. 


1. Evidence — Admissibility of deeds — Agency.—Where an heir at law un- 
dertakes to convey the inherited land, and in one part of the deed describes 
himself as agent for the heirs of the deceased, but in all other parts of the 
deed speaks of himself as the granting party, and executes the deed in his own 
name, the deed should be admitted in evidence as his own deed. 


Error to Linn Circuit Court. 
W. H. Brownlee and 42. W. Mullins, for plaintiffs in error. 
G. D. Burgess, for defendant in error. 


The deed from Henry McGee to Folger, even if not a good 
deed as to the other parties named in the body of the deed, is 
nevertheless good as against him. “Ihe words ‘agent for the 
heirs of Thomas McGee, deceased,” in the body of the deed, 
are mere surplusage. The deed does not purport to be executed 
by him as agent. The covenants are by and for him alone. 
(Lapsley v. McKinstry, 88 Mo. 247; Sto. Agency, §§ 147, 155; 
Abbey v. Chase, 6 Cush. 54; Lessee of Clark e¢ a/. v. Courtuey, 
5 Pet. 349-50. ) 


Waaener, Judge, delivered the opinion of the court. 


This action was ejectment for the recovery of a quarter-section 
of military bounty land. The material questions relate to the 
action of the court in admitting testimony. The land was orig- 
inally patented by the general goverument, for military services, 
to Thomas McGee, who died unmarried and intestate, leaving as 
his heirs one brother and two sisters. The brother, Henry McGee, 
sold the land to one Folger in 1828, and he in the same year con- 
veyed the same to the plaintiff, who has not resided upon the land, 
but has paid taxes on it ever since. The defendant claims under 
a conveyance from Pershing and Love, who admit that they 
received a deed for the land in 1866, knowing the same to be a 
forgery, and their purpose in taking the same was to get and hold 
possession thereof. 
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The first objection made is to the admission of the deed from 
Henry McGee to the plaintiff’s grantor. Henry describes himself 
in one place in the deed, parenthetically, as the agent for the heirs 
of Thomas McGee, but no other allusion is made to his agency. 
The deed throughout speaks of him as the granting party, and is 
executed by him for himself and in his own name, without any 
reference to his acting for any other party besides himself. 

The court admitted the deed as the deed of Henry McGee only, 
and in this we think there was no error. It was plainly his 
instrument, and conveyed whatever title he had. Nor do we per- 
ceive any objection to the admission of the deed as an ancient 
document. It was sufficiently proved and accounted for. It was 
shown that it came from the proper custody; that it was in the 
possession of the plaintiff and his grantor, who claimed the prop- 
erty, for nearly forty years ; and that, relying on their title, they 
had paid taxes thereon during that period. 

This showed a good title in the plaintiff for the interest of 
Henry McGee, and it was further proved that one of the sisters 
was dead, and that the remaining one had conveyed her interest 
to the plaintiff. As, upon the death of one sister, the whole title 
of the patentee vested in the surviving brother and sister, their 
respective conveyances completed the title in the plaintiff. 

As regards the instructions, we see nothing which would justify 
us in disturbing the judgment. Taken together, they cover the 
whole case clearly and fairly. The question of limitation was 
justly submitted to the jury, and they found the issue for the 
plaintiff. The verdict is final. 

Judgment affirmed. Judge Bliss concurs. Judge Adams 
absent. 





R. J. WHEELER, Appellant, v. JoszpH StanpLEy, Respondent. 


1. Evidence — Bills and notes — Lack of consideration — Fraud. — When, in 
a suit on his non-negotiable notes, the defendant alleges that the notes were 
a part of the purchase-money for certain real estate, which was conveyed to 
him by an alleged attorney in fact, and that the power of attorney was a 
forgery, such an allegation is a good defense. 
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2. Conveyances —Covenants of warranty — Absence of fraud — Possession of 
the property. — When there is no fraud, and a party receives a conveyance 
with covenants of general warranty, he cannot retain possession, and set up 
failure of consideration when sued for the purchase-money. 


Appeal frum Linn Court of Common Pleas. 
4. W. Mullins, for appellant. 
G. D. Burgess, for respondent. 


Where fraud has been practiced it is not necessary for the pur- 
chaser to reconvey. (2 Sugd. Vend. 126; Masson v. Bovet, 1 
Denio, 69; Chesterman v. Gardner, 5 Johns. Ch. 29; Abbott v. 
Allen, 2 Johns. Ch. 519; Bumpus v. Platner, 1 Johns. Ch. 213; 
2 Kent Com., 6th ed., 471; Glasscock v. Minor, 11 Mo. 657; 
Smith v. Richards, 13 Pet. 26.) 


‘ 


ApamMs, Judge, delivered the opinion of the court. 


This suit was brought by plaintiff as assignee of a non-nego- 
tiable note. The defendant set up the defense that the note was 
procured from him by fraud, in this: that it was given as a part 
of the purchase-money for a tract of land, and obtained from him 
by one A. Conlin, who fraudulently represented that he was the 
attorney in fact of W. R. Roberts, the alleged owner of the land, 
and falsely represented that Roberts was the real owner of the 
land; and the defendant charges that the power of attorney was 
a forgery and all the title papers of Roberts were forgeries, and 
that Roberts was a man of straw and had no real existence. 

The plaintiff replied, denying these allegations, and setting up 
that the defendant had given a deed of trust on the land, and part 
of it had been sold, and he was unable to convey it back. 

The case was submitted to the court, and at the close of the 
evidence the plaintiff asked declarations of law to the effect that if 
the note was given for land, for which a deed with general war- 
ranty had been executed to the defendant, and that he had taken 
possession under such deed, and had ever since remained in pos- 
session, and had expended nothing in obtaining adverse titles, then 
the finding and judgment must be for plaintiff; and if he had 
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given a deed of trust to secure part of the purchase-money, and a 
part of the land had been sold under the deed of trust, the court 
must find for plaintiff. 

The court refused to declare the law as asked by plaintiff, and 
found for defendant, and the plaintiff filed a motion for a new 
trial, which was overruled. 

When there is no fraud, and a party receives a conveyance with 
covenants of general warranty for title, he cannot retain posses- 
sion, and set up a failure of title when sued for the purchase- 
money. His remedy is upon the covenant in his deed, after 
eviction by paramount title. This, however, is not that case. 
The defense here is that there was no deed at all; that the power 
of attorney was a forgery and all the title papers forgeries ; and 
the proofs strongly tended to establish those facts. The plaintiff’s 
declarations of law did not touch the defense relied on, and it is 
unnecessary to discuss them. The defense was undoubtedly good, 
and the finding and judgment of the court was for the right party. 

Judgment affirmed. The other judges concur. 





Wrutram V. McCanpiess aNp WILLIAM Henry, JR., Appellants, 
v. DanteL Moore AND IsaporeE Jonas, Respondents. 


1. Mortgage—Personal property—Sale of mortgaged property by mortgagor— 
Rights of parties—Trover.—The vendee of a mortgagor of mortgaged per- 
sonal property has only the rights of the mortgagor. The mortgagee in 
possession is not a naked depositary, but has possession coupled with an 
interest, and is damaged by an unlawful conversion of the property to the 
extent of that interest; and he can recover for such conversion against the 
mortgagor, or the mortgagor’s vendee. 


Appeal from Cameron Court of Common Pleas. 
McCandless §& Henry, Jr., for appellants. 


Possession of property as builee for certain purposes, or as 
a pawn or pledge in any manner to secure a debt, whether evi- 
denced by mortgage or not, is sufficient to authorize a recovery 
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by such possession against any other person for damaging or 
converting the same to his own use. (2 Greenl. Ev. 612-14, 
note, § 637; 1 Blackst. Com. book 2, pp. 8318, 396.) The mort- 
gage is sufficient of itself to authorize a recovery. It vested the 
legal title in plaintiffs, and authorized them to take possession of 
the cow; and no sale or other disposition of the cow by Langley 
afterwards could affect plaintiffs’ right under the mortgage, since 
they took possession immediately and never abandoned it. (King 
v. Bailey, 8 Mo. 832; Ferguson v. Thomas, 26 Me. 499 ; Sexton 
v. Monks, 16 Mo. 156.) 


Buss, Judge, delivered the opinion of the court. 


This suit was brought for the value of a cow, and the evidence 
tended to show that one Langley executed to the plaintiffs his 
promissory note for $50, and secured it by a mortgage upon the 
cow, and delivered possession ; and that, while in the possession 
of their agent, she was taken and sold to defendants by Lang- 
ley’s wife, and was by them slaughtered. It was left doubtful by 
the evidence whether the title was absolutely surrendered to the 
plaintiffs after the mortgage, or whether the property was still 
held under it; and the court held that if the cow was held under 
the mortgage, the plaintiffs could not recover. 

It is not suggested what would be the remedy of one who holds 
possession as mortgagee if the property was taken and converted, 
although by the mortgage he certainly would have the right to 
pursue and reclaim it; but, if placed beyond his reach, has he 
no claim for compensation? He is not a naked depositary, but 
holds the possession, coupled with an interest; has a special 
property in the goods, and is damaged by their unlawful conver- 
sion to the extent of that interest. Admitting that defendants 
had all the interest of the mortgagor and stood in his shoes, that 
does not help them. They can have no greater interest; and, as 
against the mortgagor, the right of.a mortgagee in possession to 
recover for the conversion of the mortgaged property is undoubted. 
(2 Greenl. Ev., 8th ed., § 637 and note. ) 

No question is raised in regard to the right of defendant as an 
innocent purchaser, nor could it arise if the possession were in 
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the plaintiffs. If the mortgagor surreptitiously obtained posses- 
sion and sold to defendants, no more title would pass than by 
any other felonious act. 

Judgment reversed and cause remanded. The other judges 
concur. 


CuarLes ScurerBer, Appellant, v. FrepERICK OsTEN AND 
CAROLINE OsTEN, Respondents. 


1. Lands and land titles — Conveyances — Description —Latent ambiguity —. 
Parol evidence -- Recorded map or plats.— Parol testimony is admissible to 
explain a latent ambiguity in a deed. And where the owner of land had it 
laid out in lots fronting on one street, and a map of such division acknowl- 
edged and recorded, but, before selling any lots, made a new division of the 
same land into lots fronting on a different street, but recorded no map of the 
new division, and afterwards sold some of the lots by numbers only, parol 
evidence was admissible to show that the lots sold were according to the last 
map, and not the one on record. 


Appeal from Buchanan Court of Common Pleas. 


H. K. White and Ben. Loan, for appellant. 


I. The map made, acknowledged and filed for record by John 
Patee, and dated the 10th of July, 1851, definitely fixed the loca- 
tion of block 12 in said addition, and also the location and num- 
bers of the lots; and such location and designated number could 
only be changed by the proprietor thereof, by making, acknowl- 
edging and filing a plat showing such changes. And parol testi- 
mony cannot be received to show that other lots with corresponding 
numbers, laid off on another plat not acknowledged or filed in the 
recorder’s office, were intended to be conveyed by said deeds ; and 
the fact that the deed from Patee to Smith and from Smith to 
Schreiber purports to convey a lot not shown on said plat does not 
affect the title to or the locality of the other lots that are shown 
on the recorded plat. To make the description of the lots speci- 
fied in the deed refer to those shown upon the unofficial plat, such 
plat should be referred to by some appropriate terms in the deed. 
83—VOL. L. 
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(Nelson v. Brodhack, 44 Mo. 597; Rutherford v. Tracy eé a/., 
48 Mo. 825. ) 

II. After Patee had delivered his deed to Smith for the prop- 
erty in controversy, he could not by any act or declaration vary 
the legal effect of said deed. 

III. The plat filed, and the deeds from Patee to Smith and 
from Smith to Schreiber, convey to him the property therein 
described, by a description as exact and definite as it is possible 
to describe it by metes and bounds. There is no ambiguity on 
the face of the papers, nor is it pretended that any latent ambig- 
uity exists. But the fifth instruction assumes that in such a case 
it is competent for the defendants in the courts below to prove by 
parol, and for the jury to find, that an entirely different piece of 
ground was intended to be conveyed, and was conveyed, by said 
deeds, from the lots described in said deed as shown by the recorded 
map. This is not the law. (Hartt v. Rector e¢ a/., 13 Mo. 506. ) 


Hail & Oliver, for respondents. 


I. In this case there was a latent ambiguity arising from two 
plats, and two lots 16 and two lots 14 of block 12, in Patee’s 
addition, each plat having on it a lot 16 and 14 of said block. 
Parol evidence was proper for explaining this ambiguity and 
applying the deeds in evidence to their proper subject-matter. 
(1 Greenl. Ev., §§ 287, 297.) 

II. Parol evidence was admissible to show that Patee, at the 
time he made said deed, referred to a particular plat for the iden- 
tification of the land sold. That plat thereby became a part of 
the deed, and Patee’s reference to the plat was a part of the res 
geste. (2 Black, 499.) 

III. The macadamizing bills which had been assessed against 
Schreiber and Osten, for work done on the street adjoining the © 
property in suit, were admissible in evidence. The payment of 
those bills was a recognition by both parties of the true bounda- 
ries of their lots. It was a practical interpretation by the parties 
themselves of the deeds, and is entitled to great weight. (6 Wall. 
785 ; 8 Washb. Real Prop. 8363; 1 Metc. 378; 7 Pick. 278.) 
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IV. The last map was properly received in evidence. It tended 
to show the well-known boundaries of the lots in suit and to iden- 
tify them. (3 Washb. Real Prop. 364; 1 McLean, 47.) 


ApaMs, Judge, delivered the opinion of the court. 


This was ejectment for part of a lot of ground in John Patee’s 
addition to the city of St. Joseph. John Patee, in 1851, acknowl- 
edged and filed in the recorder’s office an addition to the city of 
St. Joseph, containing blocks divided into lots. Block 12, on 
this map, was divided into 16 lots fronting on a street running 
north and south. Afterwards, and before any of the convey- 
ances were made under which either party holds, Patee surveyed 
block 12 into 17 lots instead of 16, fronting on the street running 
east and west, and made a map of this last survey, which was not 
acknowledged or filed for record. Under this last subdivision and 
map of block 12, Patee conveyed to plaintiff’s grantor lots 16 
and 17, and plaintiff’s grantor conveyed to him the lots 16 and 17 
of block 12 by the same description, both deeds merely referring 
to Patee’s plat of his addition to the city of St. Joseph, without 
distinguishing whether it was the recorded plat or the plat made 
afterwards. Patee also conveyed to the defendants lot 14 of - 
block 12, and, at the time he conveyed it, showed the last map 
as containing the true lot as fronting on the street running east 
and west, and put the defendants in possession of the lot as thus 
surveyed on the ground. 

The evidence abundantly shows that both parties respectively 
claimed and paid assessments for improving the streets and the 
taxes on their respective lots, as surveyed and platted on the last 
map. The only question in the case is whether the original sur- 
vey and map, as acknowledged and filed, is conclusive as to the 
description of the lands conveyed ; and whether the other map and 
parol evidence were admissible to show the true description of the 
lots actually conveyed, in opposition to the recorded map. The 
court admitted such evidence and the plaintiff excepted. The plain- 
tiff also asked various instructions, but it is unnecessary to set 
them out, as the main point is whether any evidence was admissible 
other than the recorded map to identify the lots really conveyed. 
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It may be observed that this is not a question between subse- 
quent purchasers for a valuable consideration and without notice. 
But it is a question arising between two grantees under the same 
grantor, neither of whom was deceived as to the particular lots he 
was buying. They both thought they were buying under the 
description in the last map, and not under the recorded map. The 
evidence is not offered to alter the descriptions as contained in the 
deed, but merely to identify the lots as described in the deeds. 

Surely parol evidence may be ‘given, and is always given, to 
loedte’ and identify lands as described in deeds. The two maps 
raised a latent ambiguity not appearing upon the deeds, which the 
parties had a right to remove by parol evidence by showing what 
particular survey was intended to be referred to by the deeds. The 
evidence’ abundantly proved, not a mistake, but the exact lots as 
laid out on the ground and map and described in the deeds. The 
plaintiff ’s deed also on its face shows that tlie last map was referred 
to, as the deed conveys lots 16 and 17 in block 12, whereas under 
the recorded map there was no lot 17 in block 12. 

I am clearly of the opinion that the evidence was proper to 
identify and locate the lots on the grounds as described in the 

“deeds. (1 Greenl. Ev., §§ 287,297; 21 Mo. 391 ; 2 Black, 499. ) 

Under this view the judgment must be affirmed. The other 

judges concur. 





* 


Atmore R. Frrzarratp, Respondent, v. Joan T. K. Haywarp 
et al., Appellants. 


1. Evidence — Cost of work — Experts — Opinions of witnesses. — A witness 
can only be allowed to detail facts, and not mere opinions not based upon 
facts. But in estimating the cost of work, etc., he must give the facts, and 
then may be allowed to state what his estimate is upon the facts detailed. 

2. Practice, civil — Trials — Instructions covering the whole case must meet 
points on both sides. — Instructions which cover the whole case ought to be so 
framed as to meet the points raised by the evidence and pleadings on both sides. 
A party, therefore, who asks an instruction on the whole case must not frame 
it so as to exclude from the consideration of the jury the points raised by the 
evidence of his adversary. 
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8. Contracts — Damages for work not performed, when recoverable. — It is only 
where a party to a contract has been prevented from its performance by the 
wrongful act of the other that he is entitled to recover damages for profits 
which he wouid have realized if he had completed it. A simple breach of 
contract on the part of the other party would not authorize him to stop work 
and recover for the unperformed work. It might justify him in abandoning 
his contract and entitle him to recover for the work already done. To entitle 
him to such recovery he must be prevented from proceeding with the work 
by the unauthorized interference of the other party. 

4. Contracts — Time, when of the essence of the contract, must not be ignored 
by instructions. — Where the contract for the performance of certain work 
provided for the use of sufficient force and speed to complete the work by a 
specified time, and that if such force and speed were not used, and the work 
was not done in said time, the other party might take possession of said work 
and complete it, and forfeit the contract—held, that time was of the essence 
of the contract, and in a suit by the contractor for the estimated profits of the 
unperformed work, instructions which ignored the element of time and placed 
the right of recovery for such work on the simple fact that defendant entered 
upon said work and prevented him from performing it, are bad. 

5. Practice, civil — References — Discretionary with court — Construction of 
statute. —The whole subject of references is a matter of discretion. The 
court is not bound in any case to refer. The statute ( Wagn. Stat. 1040-41, 
#@ 12, 17, 18) is not mandatory but directory. 


Appeal from Macon Court of Common Pleas. 
Carr, for appellants. 


I. The court erred in not appointing a referee and referring 
this case to him. Where the parties do not agree to have the 
case referred, -the court, upon the application of either, or of its 
own motion, may direct a reference, where the trial of an issue 
of fact shall require the examination of a long account on either 
side (Gen. Stat. 1865, ch. 169, p. 674, § 18 ; Wagn. Stat. 1041, 
§ 18), and ‘‘ the examination of a long account” was involved 
in the trial of this case. 

II. The court below erred in permitting the witnesses to give 
their opinions on matters of cost. The very facts upon which 
the hypothesis was based were disputed; and when such is the 
case, it is not proper to ask the opinion of a witness upon a 
state of facts not admitted. The evidence was of mere specula- 
tive opinions, instead of facts within the knowledge of the wit- 
nesses. (Kay v. Thompson, 10 Am. Law Reg., N. 8., Sept. 
1871, p. 594.) 















518 ST. JOSEPH. 





Fitzgerald v. Hayward et al. 





Ill. The court erred in giving the second instruction at the 
request of the respondent. The fact whether the respondent had 
broken the contract and abandoned the work is entirely ignored 
by this instruction. If the respondent had broken the contract 
before the appellants took possession, then they had a right to 
take possession, without let or hindrance. This instruction, tlien, 
is erroneous. It does not embrace the issues as raised by the 
pleadings and evidence. (Clark v. Hammerle, 27 Mo. 70 ; Sawyer 
v. Hann. & St. Jo. R. R. Co., 37 Mo.) The fourth instruction is 
erroneous for the same reason as the second. The sixth instruc- 
tion is erroneous for the reason that it ignores the issues raised 
by the pleadings and evidence, viz.: first, whether respondent 
would have been able, notwithstanding a temporary suspension of 
the work by the mutiny of his men, or from any other cause, to 
have completed his contract by the first day of June, 1870; sec- 
ond, whether the respondent was prosecuting the work with suffi- 
cient force to insure its completion by the first day of June, 1870 ; 
third, whether respondent was prosecuting said work under said 
contract to completion with such speed as was required by the 
uppellauts; fourth, whether the respondent’s partner, Smith, 
abandoned said work without the consent of the appellants ; 
fifth, whether the respondent’s agents voluntarily abandoned 
said work before appellants took possession thereof. (The City 
of St. Louis v. McDonald, 10 Mo. 609; Shannon v. Comstock, 
21 Wend. 457. ) 

IV. The court erred in refusing to give instructions 2, 3, 4 
and 8, asked by appellants, for the reasons stated under the fore- 
going proposition. 

The covenauts in this coutract are independent, and if the 
respondent violated any one of them, he thereby invoked a for- 
feiture of his rights under said contract, and in that case it is 
expressly provided that the appellants ‘‘ might enter upon and 
tuke possession of the premises without let or hindrance.”” Treat- 
ing the covenants in this contract as independent, and the breach 
of any one of them as forfeiting the rights of the respondent 
under said contract, the second, third and fourth instructions are 
based upon such a hypothetical state of facts as to come strictly 
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within the terms of the respective covenants, and should have 
been given as asked. This independence of the covenants is 
entirely ignored by the court below in the instructions given. © 
Moreover, they utterly fail to construe said contract according to 
the letter and spirit of it, as expressly stipulated in it. . 


Williams § Eberman, for respondent. 


I. The court did not err in overruling the motion of the defend- 
ants to appoint a referee in said cause. The statute in regard to 
appointment of referee (Wagn. Stat. 1041, § 18), authorizing 
the court to refer causes, applies only to cases where accounts, in 
the common acceptation of that term, may exist and require exami- 
nation. The case at bar is not of that character. (Thomas v. 
Reab, 6 Wend. 503; Silmser v. Redfield, 19 Wend. 21; Martin 
v. Hall, 26 Mo. 889; Daly v. Timon, 47 Mo. 516.) Although 
it is a case involving long accounts, it is among the class of cases 
in which issues of fact are triable by a jury. (Daly v. Timon, 
supra: ) 

Il. Fitzgerald, Carlin and Magnus testified as experts, or men 
acquainted with the matters and things about which they testified, 
aud their opinion in regard to the subject-matter was competent 
evidence to go to the jury. (Lamoure v. Caryl, 4 Denio, 374; 
Stonam v. Waldo, 17 Mo. 489; Vandiue v. Burpee, 13 Mete. 
288 ; Hoxie v. Allen, 38 N. ¥. 175; The State v. Klinger, 46 
Mo. 224.) 

III. The second instruction was good. It declared that ‘if 
the jury found from the evidence that defendants, in March, 1870, 
took possession of the work on sections 22 and 28, and thereby 
prevented plaintiff from completing said work, he was entitled to 
recover as damages the difference between the cost of the work 
remaining to be done at the time defendants took possession, and 
the price that defendants agreed by the contract read in evidence 
to pay plaintiff for such work.”” (Masterton v. The Mayor, ete., 
7 Hill, 61, and cases cited; City of St. Louis v. regen 10 
Mo. 609; Little v. Mercer, 9 Mo. 218.) 

IV. The instructions offered for appellant and refused were 
not good. Instructions should be predicated on the whole testis 
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mony, and when they have a tendency to restrict the considera- 
tion of the jury to isolated facts, to the exclusion of other facts 
_ which are before them in evidence, it is not only a misdirection, 
but an infringement on the province of the triers of the facts. 
(Chappell v. Allen, 388 Mo. 218; Himes v. McKinney, 3 Mo. 
382.) The instructions took from the jury the determination of 
material facts. 


ApaMs, Judge, delivered the opinion of the court. 


This action was founded on a special contract entered into 
between the plaintiff and one Smith, with the defendants, by the 
' terms of which the plaintiff and Smith undertook to do grading 
on section 22 and the grading and masonry on section 23 of the 
Hannibal & Central Missouri Railroad, to be commenced imme- 
diately (November 10, 1869) and prosecuted with sufficient force 
to insure completion by the first day of June, 1870; the work to © 
be done in such manner as should be directed by the engineer in 
charge of the work, or other agent of the defendants ; to be pros- 
ecuted to completion with such speed as should be required by the 
defendants ; the work to be of first class of its kind, to be done 
to the satisfaction of the engineer. The work, as it progressed, 
was to be paid for monthly according to certain rates specified in 
the contract. The payments were to be made on estimates to be 
made monthly by the engineer, and ten per cent. of the same was 
to be reserved as security for the completion of the contract; and 
in case of failure to complete the contract, this reservation to 
remain a8 liquidated damages in the hands of the defendants for 
such non-fulfillment. In making payments, the defendants reserved 
the right to pay off the hands and workmen of plaintiff and Smith, 
and deduct same from amount due them. A persistent refusal to 
comply with the provisions of the agreement was to work a for- 
feiture of the rights of plaintiff and Smith, and entitle defendants 
to enter upon and take possession of the premises without let or 
hindrance, and to re-let the same. The plaintiff bought out 
£mith’s interest in the contract, and took an assignment thereof 
w himself, and has brought this suit in his own name for an 
alleged balance due him under the contract for work done and 
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completed, and also for damages as net profits for the remainder 
of the work, alleging that he was wrongfully prevented from doing 
the same by the defendants, who took possession themselves and 
prevented him from proceeding with the work. 

The defendants, by answer, set up the defense that they had 
fully paid the plaintiff in money, and by paying his hands large 
amounts for all the work that was done, and that the ten per cent. 
reserved had been forfeited to them, and deny that they wrong- 
fully prevented the plaintiff from completing the work. They 
charge that the plaintiff abandoned the work, and did not, although 
urged by them to do so, proceed with the work with sufficient force 
to complete it by the first of June, 1870; and that, in compliance 
with the agreement, they took possession with a gang of hands of 
their own, so as to complete the same in time, etc. 

When the case was called for trial the defendants insisted that 
it should be referred to a referee. The plaintiff wanted a jury 
trial, and the court refused to refer the case as asked by defend- 
ants, and to this ruling the defendants excepted. 

Upon the trial before the jury, each party gave evidence tend- 
ing to prove the issues as raised by each, and some objections 
were made as to the manner in which the witnesses were allowed 
to testify, giving their opinions as to estimates of damages on the 
facts as detailed by them. But it is unnecessary to notice these 
objections, as we do not think them material. The question of 
experts does not apply to the facts of this case. A witness can 
only be allowed to detail facets, and not mere opinions not based 
upon facts. But in estimating the cost of work, etc., he must 
give the facts, and may be allowed to state what his estimate is 
upon the facts detailed. 

The jury found a verdict for the plaintiff for $4,375.43. 

The only points necessary to consider in this case grow out 
of the instructions given and refused. At the instance of the 
plaintiff, and against defendants’ objections, the court gave six 
instructions. The first stated what admissions the pleadings 
made. The second reads: ‘*If the jury find from the evidence 
that the defendants, in March, 1870, took possession of the work 
on sections 22 and 28, and thereby prevented the plaintiff from 
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completing said work, he is entitled to recover as damages the 
difference between the cost of the work remaining to be done at 
the time the defendant took possession, and the price that defend- 
ant agreed by the contract read in evidence to pay plaintiff for 
such work.”’? The third instruction merely lays down a rule for 
estimating the damages in case the jury should find for plaintiff, 
and does not seem to be objectionable. The fourth instruction 
reads: ‘‘If the defendants took possession of the work on sec- 
tions 22 and 23, in March, 1870, and prevented plaintiff from 
completing said work, they have no right to retain the ten per 
cent. reserved by them.” The fifth instruction asserts that a 
mere temporary suspension of the work, caused by mutiny among 
the employees or other troubles, was not an abandonment of the 
work sufficient to justify the defendants in taking possession of 
the work and completing it themselves. ‘The sixth merely states 
that it is admitted by the pleadings that defendants took posses- 
sion on the 23d of March, 1870. 

The defendants asked ten instructions. The first, fifth, sixth, 
seveuth, ninth and tenth were given, and it is therefore unneces- 
sary to set them out. The second, third, fourth and eighth were 
refused. By the second the jury were told that ‘* if they believe 
from the evidence that the plaintiff failed or neglected to prose- 
cute the grade and masonry to be done on said sections 22 and 
23, with sufficient force to insure its completion by the first day 
of June, 1870, then plaintiff has broken the contract sued on, and 
is not entitled to recover on his claim for damages on account 
of the work remaining to be done on the 21st day of March, 
1870, unless they shall further believe from the evidence that 
defendants, by their wrongful acts, prevented plaintiff from com- 
pleting suid contract.” The third instruction asserts that if the 
defendants, by their agent Eaton, repeatedly requested plaintiff 
to prosecute the work with such speed as to insure its completion 
by the first of June, 1870, and plaintiff failed or neglected to 
do so, then he had broken his contract and is not entitled to 
recover damages on account of the work remaining to be done, 
unless the defendants by their wrongful acts prevented him from 
performing the contract. The fourth instruction recites a long 
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list of facts which, if found, it requires the jury to find for the 
defendants. The eighth instruction asserts that the estimate of 
the engineer in charge of the work remaining to be done is the 
rule and guide for the jury in making their verdict. 

By the terms of the agreement sued on, the time for the com- 
pletion of the work was of the very essence of the contract. The 
defendants were original contractors with the railroad company 
for the building of this road, and had bound themselves to com- 
plete it by a specified time; hence it became necessary, in letting 
out parts of the road, to have the sections so let out finished by 
a specified day. They reserved to themselves the right to 
require the work to be prosecuted with sufficient force and speed 
to effect the desired end; and if there should be a persistent 
refusal on the part of plaintiff to comply with any of the provi- 
sions of the contract, then defendants could enter upon and take 
possession of the sections without let or hindrance on the part 
of the plaintiff. 

The question whether the plaintiff did not keep sufficient force, 
and persistently neglected or refused to prosecute the work with 
the speed necessary to its completion by the contemplated time, 
so as to entitle the defendants to take possession, was the main 
point upon which the right of the plaintiff to recover for profits 
on the unperformed work depended. And yet this point is wholly 
ignored by the instructions given for the plaintiff. These instruc- 
tions place the plaintiff’s right to recover for unperformed work 
upon the simple fact that the defendant entered upon and pre- 
vented him from performing the work. In ordinary contracts this 
would have been sufficient, but by the terms of this contract the 
defendants had the right, in a certain contingency, to make such 
entry without let or hindrance on the part of plaintiff. 

Instructions which cover the whole case ought to be so framed 
as to meet the points raised by the evidence and pleadings on 
both sides. ‘A party, therefore, who asks an instruction on the 
whole case, must not frame it so as to exclude from the consid- 
eration of the jury the points raised by the evidence of his adver- 
sary.” (Clark v. Hammerle, 27 Mo. 70; Sawyer v. Hann. & St. 
Jo. R.R. Co., 37 Mo. 263.) 
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It is only where the plaintiff has been prevented from perform- 
ance by the wrongful acts of the defendant that he is entitled to 
__recover. A simple breach of the contract on the part of defend- 
ant, such as non-payment of the monthly dues for work done, 
would not authorize the plaintiff to stop work and recover for 
unperformed work. Such a breach might justify him in aban- 
doning the work, and entitle him to recover for the work already 
_ done, but for a mere breach of the contract on the part of his 
adversaries he cannot stop the work and recover for alleged profits 
on unperformed work. To entitle him to such recovery he must 
be prevented from proceeding with the work by the unauthorized 
' __interference of the other parties. In this case, however, we have 
seen that the parties were authorized to interfere and take posses- 
sion when the plaintiff persistently refused or neglected to comply 
with the provisions of the contract On these grounds the second 
and fourth instructions given for the plaintiff were erroneous. I 
see no objections to the other instructions given for plaintiff. The 
second and third instructions asked by the defendant, which were 
refused, should have been given. The fourth instruction on the 
part of defendant asserts facts which, if found to be true, consti- 
tuted a total abandonment of the work by plaintiff, and authorized 
the defendant to enter upon the premises. I cannot see upon what 
principle this instruction was refused. It was not covered by any 
instruction that had been given. It seems to me the court erred 
in refusing this instruction. 

The eighth instruction for defendant was properly refused. The 
estimates of the engineer in charge were to be the guide in refer- 
ence to performed work, but not in regard to work remaining to 
be performed, and for which damages were claimed. 

. The defendants insist that the court was bound to refer their 
case to a referee, and had no right to submit it toa jury. Sec- 
tion 12, article 1x (Wagn. Stat. 1040), provides that ‘‘ an issue 
of fact in an action for the recovery of money only, or specific 
real or personal property, must be tried by a jury, unless a jury 
trial be waived or reference ordered as hereinafter provided.” 
Section 17 of the same article (Wagn. Stat. 1041) provides that 
‘*all or any of the issues of fact in the action may be referred 
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upon the written consent of the parties.”” Section 18 of the same 
article provides that ‘‘ where the parties do not so consent, the 
court may, upon the application of either party or on its own 
motion, direct a reference in the following cases: First, where 
the trial of an issue of fact shall require the examination of a long 
account on either side, in which case the referees may be directed 
to hear and decide the whole issue, or to report upon any specific 
question of fact involved therein ; or, second, where the taking of 
an account shall be necessary for the information of the court 
before judgment, or for carrying a judgment or order into effect ; 
or, third, where a question of fact other than upon the pleadings, 
shall arise upon motion or otherwise, im any stage of the action.” 

These are the only sections bearing on the subject of reference. 
It is plain to my mind that the whole subject of reference is a 
matter of discretion. The court is not bound in any case to make 
a reference. The statute is not mandatory but directory, and it 
rests in the discretion of the court whether, in a proper case fall- 
ing within the provisions of these sections, it will order a refer- 
ence. It is unnecessary to discuss whether this case is among 
that class of cases which the court may on its own motion refer. 
It is a case for the recovery of money only, and therefore a case 
that cannot be tried by the court without the consent of both par- 
ties. It must be tried by a jury unless the parties waive a jury, 
or unless the court in its discretion deem it to contain the exam- 
ination of such long accounts as to require a referee. I see no 
error in the rulings of the court on this point. 

For the errors in regard to the instructions, the judgment will 
be reversed and the cause remanded. The other judges concur. 


> 





JoHN NEENAN, Respondent, v. Frep. W. Situ, Appellant. 


1. Revenue — Special tax-bills — Collection — General judgment.— Under a 
statute which provides that the city engineer shall assess the cost of certain 
street work against the adjoining property fronting the work done, and that 
the bill therefor shall be delivered to the contractor, ‘‘ who shall proceed to 
collect the same by ordinary process of law in his name, and each certified 
bill shall be a lien against the lot of ground described therein,” the contrac- 

tor is not entitled to a general judgment and execution against the owner 
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of the land. The term “ordinary process of law” does not mean ordinary 
personal judgment and execution, but such a process as is adopted to enforce 
a lien or specific charge upon the property specially assessed. (City of St. 
Louis v. Clemens, 86 Mo. 467, overruled.) 

2. Statute, construction of — Reference must be had to object of the statute.— 
In construing a statute reference must be had to its object, and it will not be 
presumed that the Legislature attempted to authorize a proceeding unrea- 
sonable in itself, unless the intention is indicated in express terms. 

8. Description — Recorded map — Metes and bounds.— A recorded map is 
evidence of courses and distances, but must _ to actual measurement and 
Foose the actual location of the lines. 

. Special tax-bills — Assessment — Cinstyustion of statute.—The require- 
ye of a statute that ‘‘each lot shall be charged in proportion to the front- 
age thereof” does not contemplate that the work in front 5f each lot shall be 
necessarily charged to that lot, but the amount of the whole work shall be 
ascertained, and each lot shall be charged in the proportion that its frontage 
bears to that of ail the lots. - 


Appeal from Buchanan Court of Common Pleas. 


F. Van Waters, Hall & Oliver, and B. F. Loan, for 
appellant. 


I. The causes of action in this case rest upon an exercise of 
the taxing power. From necessity this power must be limited in 
its extent to the value of the property upon which it is exercised ; 
there is nothing beyond on which the power can act. (City of 
Carondelet v. Picot, 38 Mo. 131.) The certified accounts read 
in evidence are not prima facie evidence that the defendant is 
indebted to the plaintiff in the several sums of money therein set 
forth. (City of Carondelet v. Picot, swpra.) The fifth section 
of the amended charter of the city of St. Joseph, approved Feb- 
ruary 8, 1865 (Rev. Ord. City of St. Joseph, pp. 47-8), among 
other provisions contains the following: * * * ‘* And each 
certified bill shall be a lien against the lot of ground described 
therein,” * * * and ‘shall, in any action brought to recover 
the amount thereof, be prima facie evidence that the work and 
materials charged in such bill have been furnished, and the liability 
of the person therein named as the owner of such property.” The 
true construction of the latter clause is to make said certified bill 
prima facie evidence of the liability of the person therein named 
as owner, in a suit to enforce the lien given in the first clause, to 
the extent of his ownership in such lot and no further. No gen- 
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eral judgment can be given in this case upon which an execution 
could be sent to another county in this State, and the defendant’s 
property sold to pay a tax assessed against property in this city 
for the improvement of its public thoroughfares. 

II. The improvement of the public thoroughfares of the city 
at the expense of the owners of the adjacent property is the exer- 
cise of a naked power. Its requirements must be strictly pursued 
before any rights under it can be acquired. No presumptions are 
indulged in of their proper performance, and he who would invoke 
the aid of this authority to maintain a suit in court must show that 
it has been exercised within the limits and in the manner prescribed 
by the act of its creation. (Haegele v. Malinckrodt, 46 Mo. 577; 
Shehan v. Gleeson, id. 100.) 

Ill. Work is charged for and certified in the bills that was done 
on Eighth street. Eighth street is not included in the contract, 
and by the official map of Smith’s addition to St. Joseph, which 
contains block 22 and which was given in evidence, Frederick 
avenue does not extend into Eighth street, but commences on 
Felix street. The words in the contract, ‘‘ Frederick avenue 
from Eighth to Ninth streets,” did not extend the work across 
Ninth street, but limited the work on the avenue to Ninth street. 

IV. The map filed by Smith, of the addition which contained 
block 22, was conclusive as to the location of said block, and of 
the streets, alleys and avenues which run through or were adjacent 
to said block. 


Woodson, Vineyard §& Young, and Vories § Vories, for 
respondent. 


The certified bills sued on were properly read in evidence. 
They were made out by the proper officer, were proper in form, 
were proved to be genuine, and were by iaw made prima facie 
evidence in the cause. (Sess. Acts 1865, p. 435, §§ 4, 5; City 
of St. Louis v. Oeters, 36 Mo. 456; City of St. Louis v. Coons, 
37 Mo. 44; City of St. Louis v. Armstrong, 38 Mo. 29; City 
of St. Louis v. Bernoudy, 43 Mo. 552; Shehan v. Gleeson, 46 
Mo. 100.) The map is not conclusive as to the size of the lots 
and the length of streets if it was proved to be incorrect by actual 
measurement. 





528 ST. JOSEPH. 





Neenan v. Smith. 





Buss, Judge, delivered the opinion of the court. 


In a suit to collect certain bills for macadamizing a section of 
Frederick avenue, in St. Joseph, the plaintiff recovered a general 
judgment against the defendant, with an order of special execu- 
tion against the several lots adjoining the improvement according 
to the engineer’s assessment against them, and with the further 
order that if the lots shall not sell for sufficient to-pay the amount 
of the judgment, a general execution shall issue against defend- 
ant’s other property. This judgment is alleged to be erroneous, 
and for the reason that in assessing a special tax upon city lots 
for local improvements the tax is a charge upon the lots merely, 
and a judgment for its amount cannot be enforced by a personal 
execution. 

The proceeding was instituted under section 5 of an act to 
amend the charter of St. Joseph, passed February 8, 1865 (Sess. 
Acts 1865, p. 435), which provides that when the work is com- 
pleted the engineer shall assess the cost as a special tax against 
the adjoining property fronting upon the work done, each lot to 
be charged in proportion to the frontage, etc., and shall make out 
a certified bill against each lot, in the name of the owner, to be 
‘‘ delivered to the contractor for the work,”’ who shall proceed to 
collect the same by ordinary process of law in his or her name, 
etc., and each certified bill shall be a lien against the lot of ground 


- described therein. 





The plaintiff bases his right to a general judgment and execu- - 
tion upon the express authority given him as contractor to collect 
the certified bills by ordinary process of law in his own name, and 
were this an ordinary indebtedness the deduction would be a sound 
one; but in construing a statute reference must be had to its 
object, and it will not be presumed that the Legislature intended 
to authorize a proceeding unreasonable in itself, unless the inten- 
tion is indicated in express terms. 

There is a broad distinction, and one of universal recognition, 
between the foundation upon which is based the right of general 
taxation for governmental purposes and that which supports the 
rights of local assessments. The authority to impose either is 
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referred to the taxing power; but the object of one, as giving the 
authority, widely differs from that of the other. 

All taxation is supposed to be for the benefit of the person 
taxed. That for raising a general revenue is imposed primarily 
for his protection as a member of society, both in his person and 
his property in general, and hence the amount assessed is against 
him, to be charged upon his property, and may be collected of 
him personally. But, on the other hand, local taxes for local 
improvements are merely assessments upon the property benefited 
by such improvements, and to pay for the benefits which they 
are supposed to confer; the.lots are increased in value, or better 
adapted to the uses of town lots, by the improvement. Upon 
no other ground will such partial taxation for a moment stand. 
Other property held by the owner is affected by this improvement 
precisely and only as is the property of all other members of 
the community, and there is no reason why it should be made to 
contribute,that does not equally apply to that of all others. 

The sole object, then, of a local tax being to benefit local 
property, it should be a charge upon that property only, and not 
a general one upon the owner. The latter, indeed, is not what is 
understood by a local or special assessment, but the very term 
would confine it to the property in the locality; for, if the owner 
be personally liable, it is not only a local assessment, but also a 
general one as against the owner. The reasonableness of this 
restriction will appear when we reflect that there is no call for a 
general execution until the property charged is exhausted. If that 
is all sold to pay the assessment, leaving a balance to be collected 
otherwise, we should have the legal anomaly—the monstrous injus- 
tice — of nct only wholly absorbing the property supposed to be 
benefited and rendered more valuable by the improvement, but also 
of entailing upon the owner the loss of his other property. We 
cannot, therefore, approve the interpretation given below to the 
statute. The term ‘ordinary process of law” cannot mean 
ordinary personal judgment and execution, but such process as 
is adapted to enforce a lien or specific charge upon the property 
specially assessed. A contrary view, in construing a similar 
statute, is held in The City of St. Louis v. Clemens, 36 Mo. 467; 

34—VOL. L. 
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but we are not satisfied with the reasons upon which that view is 
based, and must consider that this point was not then sufficiently 
considered. (See same case in 49 Mo. 552.) The construction 
given above is not only more reasonable, but I greatly doubt 
whether the Legislature has the power to authorize a general 
charge upon the owner of local property which may be assessed 
for its especial benefit, unless the owners of all taxable property 
within the municipaiity are equally charged. As to all property 
not to be so specially benefited, he stands on the same footing 
with others ; he has precisely the same interest, and should be 
subject to no greater burdens. 

The record also shows an error in the amount of the work 
charged the defendant, in this: that he is charged with work as 
beginning in the center of Eighth street. The recorded map, 
which evidences the dedication of the street, shows that Felix and 
Eighth streetscross at right angles, and that frederick avenue 
commences upon Felix and runs northeast diagonally through block 
22, which contains the lots assessed; the northerly line of the 
avenue commencing at the point of intersection of Felix and 
Eighth, and the southerly line further east on Felix. The cus- 
tom, then, of apportioning the macadamizing at street-crossings 
cannot affect the defendant in this case, so far as Eighth street is 
concerned, for Frederick avenue does not touch it, but ends upon 
Felix street before it is reached. Where there is a street-cross- 
ing, the space of intersection belongs to both streets, and the work 
should be apportioned accordingly ; and perhaps where one street 
commences upon another, the street so commencing should bear a 
proportion of the charge of improving the street from which it 
runs; as from a point in the center of the latter street, which 
would be in the center of the former if it in fact crossed, thence 
running lines to the beginning of each line of the former street, 
and including the work so embraced; or some other just rule 
might be adopted. But in the present case Frederick avenue 
does not touch Eighth street, and no part of the improvement 
upon the latter can be included in estimates for work upon the 
avenue. And further, Mr. Kiley had the contract for macadam- 
ising-Eighth street, and was, I suppose, paid for it. The proper 
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allowance for the crossing of Felix street might have been deducted, 
but I cannot see how any deduction could have been made for work 
done on the avenue. These remarks do not apply to work charged 
upon Ninth street, as the avenue crosses that street, and a con- 
tract to macadamize the avenue to Ninth street would necessarily 
include so much of that street as is properly chargeable to this 
section of the avenue. 

The objection to showing that the frontage of the lots as actu- 
ally measured differed from that noted upon the recorded plat, is 
not well taken, and the claim that the latter alone should govern 
the estimates, is unsound. The recorded map is evidence of course 
and distance, as would be the calls in a conveyance; but, like the 
latter, must yield to actual measurements and to the actual location 
of the lines. 

It should be remarked that in making local assessments for work 
of this kind, the requirement of the statute that ‘‘each lot shall 
be charged in proportion to the frontage thereof,”? does not con- 
template that the work in front of each lot shall be necessarily . 
charged to that lot; but the amount of the whole work shall be 
ascertained, and each lot shall be charged in the proportion that 
its frontage bears to that of all the lots. (The City of St. Louis 
v. Clemens, 49 Mo. 552; Cooley on Const. Lim. 507-8. ) 

The judgment will be reversed and the cause remanded. The 
other judges concur. 





Excuan@g Bank oF Missouri, Appellant, v. Wrutram H. 
RussELL, Respondent. 


1. Deeds of trust — Declarations of grantor — Conspiracy.—To establish fraud 
on the part of the grantor in a deed of trust, his subsequent acts and declara- 
tions, if not too remote, may be shown. But they cannot be used against the 
beneficiary without first proving a fraudulent conspiracy between them to 
defraud the creditors of the grantor. 

2. Deeds of trust — Mistakes in—What will be corrected by a court of 
equity. — Mistakes in deeds of trust, such as making the debt due the trustee 
instead of the beneficiary, and describing a bond, e. g., secured by the deed 
as bearing even date with the deed, instead of being dated a few days prior 
thereto, are such as a court of equity will correct. 
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“ippeal from Clay Circuit Court. 
Hall & Oliver and 2. & T. 4. Green, for appellant. 
Crisman & Merryman, for respondent. 
ApamMs, Judge, delivered the opinion of the court. 


This was an action to set aside a deed of trust made by the 
defendant Russell to Benjamin Holliday to secure a debt to the 
defendant James N. Simpson, upon the ground that the debt and 
trust were fraudulent as to creditors. The deed of trust covered 
large amounts of land in Lafayette and Johnson counties. The 
. facts of the case, as they appear from the record, are about as 
follows: Jerome B. Simpson was the owner of 1237 shares of 
stock in the Central Overland California and Pike’s Peak Express 
Company, and desired to dispose of his shares, as his health was 
bad and he wanted to go to Europe. The defendant William ‘H. 
Russell was a member of a firm that held a large amount of shares 
of the stock of this company, and did not want the stock belong- 
ing to Jerome B. Simpson to go into the hands of a stranger, and 
in June or July, 1860, commenced negotiating with him for his 
stock. The stock was considered worth fifty cents on the dollar, 
and Jerome finally agreed to take this amount for it, but wanted 
the money down. The defendant Russell was ready to secure the 
amount, but had not the money to pay for it, so James N. Simp- 
son, the brother of Jerome, agreed to advance the money for the 
stock, or rather purchase it of his brother, at fifty cents on the 
dollar, and let defendant Russell have it at the same price. This 
agreement was made in October or November, 1860, and finally 
reduced to writing on the 24th of December, 1860, when the 
defendant Russell executed to the defendant Simpson his bond of 
that date, amounting to sixty odd thousand dollars, for the stock 
referred to, and agreed to secure the same by a deed of trust to be 
executed by him on lands in the counties of Lafayette and Johu- 
son, in the State of Missouri, as soon as he could procure the 
numbers and description of the lands, the parties at that time being 
in the city of New York. The defendant Russell was arrested in 
New York at the instance of the United States and taken to Wash- 
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ington City, and while there under arrest, after procuring the 
numbers of the lands, executed the deed of trust to secure the 
bond he had given to defendant Simpson. This trust deed covered 
only a portion of the lands belonging to the defendant Russell, 
and in a day or two after executing this deed he made other deeds 
and bills of sale of real and personal property, which the proof 
shows were made to defraud his creditors. But there was no 
evidence to connect the defendant Simpson with these frauds, nor 
was there any evidence that he knew or had any information of 
the inteution of Russell to make such deeds and bills of sale. 
The defendant Simpson paid his brother for the stock in a debt 
due to him from his brother for some $25,000, and the balance in 
money. The stock of the express company soon after this trans- 
action became worthless, and may have been so at the time, but 
this was not known to the parties. In drawing the deed of trust 
to secure the debt to Simpson the draftsman made a clerical error 
in describing the debt to be due to the trustee, Holliday, instead 
of to the beneficiary, Simpson, and in describing the bond secured 
as bearing even date with the deed of trust, whereas it actually 
bore date and had been duly executed and delivered on the 24th 
day of December, 1860, several days before the execution of the 
deed of trust. These mistakes were duly proven by the evidence, 
but had not been discovered till after the institution of this suit. 

The plaintiff offered to read in evidence a letter written by the 
defendant Russell to the plaintiff in 1866, in which he states, in 
effect, that Simpson’s debt and trust were not real, but a mere 
pretense to cover up his property. This letter was excluded by 
the court. The plaintiff had taken and filed in the cause the depo- 
sition of said Russell, and offered to read certain parts of it, not 
as a deposition, but as admissions on the part of Russell. The 
court, however, refused to permit such parts of the depositions to 
be read as admissions. But before the case was closed the court 
ordered this deposition to be made a part of the case. In this 
deposition Russell explains the letter he had written to the plaintiff 
by saying it was not true; that he was under a mistake, and had 
in his mind another transaction in which the defendant Simpson 
was not concerned; that Simpson’s debt and deed of trust were 
bona fide, etc. 
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The plaintiffs, in 1862, recovered in the Lafayette Circuit Court 
a judgment for some $25,000 against the defendant Russell and 
others, and had an execution on this judgment levied on the lands 
in dispute, and purchased the same at execution sule, took a 
sheriff’s deed, and afterwards commenced this suit in the Lafayette 
Circuit Court to set aside the aforesaid deed of trust as fraudulent. 

The case was taken by change of venue to Clay county, where 
issues were made up and referred to a jury touching the questions 
of fraud and the mistakes in the deed of trust, which were found 
for the defendants. ‘The court then passed upon the whole case, 
regardless of the issues, and found for the defendant Simpson and 
- rendered judgment for defendants, from which judgment the plain- 
tiff has appealed to this court. 

The letter of Russell, written to the plaintiff six years after he 
had created the debt and trust, ought not to bé read in evidence 
against the defendant Simpson. A party who makes a deed of 
trust cannot afterwards impress the title with fraud by subsequent 
ucts and declarations made for that purpose. It is true, to estab- 
lish fraud in the grantor, his subsequent acts and declarations, if 
not too remote, may be shown. But in order to affect the grantee 
or beneficiary by such fraud, he must be connected with it. They 
must accept the deed to carry out the fraudulent intent of the 
grantor. The declarations of the grantor, made in the absence 
of the beneficiary, cannot be used against him without first proving 
a fraudulent conspiracy between them to defraud the creditors of 
tlie grantor. 

This suit was brought to set aside this deed of trust as fraudu- 
lent. ‘The plaintiff had purchased all the right, title and interest 
of Russell in the land, and Russell was not a necessary party to 
the suit, so that these declarations could not be used because of 
his being a defendant. Even if he could be treated as a necessary 
party, they could only be used against him, and uot against his 
co-defendant Simpson. I have examined the record, and find no 
proof whatever to connect the defendant Simpson with the fraudu- 
leut deeds and bills of sale made by Russell. There is nothing in 
the record to show that Simpson had any knowledge or informa- 
tion that Russell intended to make any such deeds or bills of sale ; 
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on the contrary, the evidence clearly shows that the whole trans- 
action on the part of Simpson was real and bona fide. He bought 
the stock from his brother with the express understanding that 
Russell would take it at the same price ; so the real consideration, 
so far as he is concerned, was what he paid for the stock, and 
not what the stock might have been worth. It cost him fifty 
cents on the dollar, and Russell agreed to take it at that price, 
and finally closed the trade by giving his bond, which he secured 
by this deed of trust. Fraud cannot be presumed, it must be 
proved. ‘he mistake in the deed of trust is no evidence of fraud. 
It was clearly shown by the evidence, and is such a mistake as a 
court of equity will correct. The deed being duly recorded, 
imparted notice that a debt to that amount had been secured. 
As to who was the real owner of the debt, was a matter of no 
consequence to creditors or purchasers. As the debt really 
belonged to Simpson and not to Holliday, the trustee, a court of 
equity will protect him in his rights, and he may have the deed 
of trust foreclosed in equity and the land sold to pay his debt 
and interest. 

Upon a review of the whole record, we think the judgment is 
right. Let it be affirmed. The other judges concur. 





Tue Strate or Missourr, Defendant in Error, v. Wiut1aM L. 
Leacu, Plaintiff in Error. 


1. Indictment — Bawdy house — Proof, ete.—An indictment for leasing prem- 
ises for the purpose of being used to keep a bawdy house cannot be sustained 
without proof that the defendant knew of the purpose to which the house was 
to be put. 


ippeal from Buchanan Circuit Court. 
Chandler & Sherman, for plaintiff in error. 
Waaner, Judge, delivered the opinion of the court. 


This was an indictment under the statute (Wagn. Stat. 502, 
§ 20), charging the defendant with knowingly leasing certain 
premises for the purpose of being used in keeping a bawdy house. 
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At the trial the defendant was found guilty and his punishment 
assessed at a fine of $100, to reverse which he took an appeal 
to this court. 

It is very clear that the verdict cannot be sustained. The court 
erred manifestly in giving the instructions for the State, because 
there was no evidence to support them. There is no evidence to 
show that in renting the house the defendant had the least knowl- 
edge that the lessee was an improper character, or that the house 
was to be used for an immoral or unlawful purpose. Without 
this knowledge no conviction could be maintained. The case fur- 
ther shows that as soon as the character of the inmates of the 
house was brought to the attention of the defendant he caused 
them immediately to leave and vacate the premises. There is no 
evidence whatever to sustain the verdict and judgment, and the 
case must therefore be reversed and remanded. The other judges 


concur. 





E. P. Crispen, Respondent, v. B. Hannavan ef a/., Appellants. 


1. Limitations — Adverse possession — Possession of part, with claim to the 
whole. — Ordinarily, the possession of one who does not hold the true title 
can extend only to the land in actual occupancy. The owner, who holds con- 
structive possession of all lands not actually occupied by others, cannot be 
disseized by a mere claim; there must be something more. In: addition to 
the actual occupancy of a part, the open, notorious and continuous possession 
as owner, there must be a claim to the whole by the same right under which 
the part actually occupied is held, and such claim must be bona fide and evi- 
denced by some paper or proceedings or relation that makes the claimant the 
apparent owner of the whole. 

2. Limitations — Adverse possession under claim of title — Paper giving color 
of title, owner must have actual or constructive notice of.—W here a paper is 
relied upon as giving color of title, not only must the entry and occupation 
be open and notorious, eic., but the true owner must have actual or construc- 
tive notice of the paper under which claimant enters, and thus be advised not 
only of the actual possession, which is so open as to be known of all men, but 
also of its constructive extent and boundary, which can only be known by the 
paper. 

8. Limitations — Claim of whole, with possession of part, under color of 
title — Mixed possession. —In cases of mixed possession, where both claim- 
ants actually occupy parts, under adverse claims to the whole, the true title 
will prevail against the one merely colorable, and the adverse claimant will 
be confined to the portion actually occupied. 
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4. Administrator's sale of real estate, illegal, will yet give color of title.— 
Where an administrator made a sale of real estate which was illegal, yet if all 
the parties thereto supposed that the sale and deed conveyed the title, such 
sale and deed gave color of title. 

5. Limitations — Color of title — Bona fides. — The element of good faith is 
essential to all papers, proceedings or relations under which color of title is 
claimed. While the law will refuse to protect mere tricksters or gamblers in 
lands, who institute sham proceedings or cause to be executed sham convey- 
ances, in order to extend their possession by pretended color of title, it will, 
on the other hand, protect those who honestly purchase and enter into actual 
possession of the improvements like other bona fide purchasers, in the con- 
structive possession of the premises so purchased, according to the bounda- 
ries contained in the instrument under which they enter— having by a proper 
registration given the world and the true owner notice of their claim. 

6. Limitations — Land and land titles — Privity — Adverse possession. — 
Those who hold possession of lands independently of previous holders, their 
several possessions having no connection, cannot so tack their possession as to 
avail themselves of that which has gone before. There must be privity of 
grant or descent, or some judicial or other proceedings which shall connect 
the possessions so that the latter shall apparently hold by right of the former. 
But not even a writing is necessary if it appear that the holding is continuous 
and under the first entry; and this doctrine applies not only to actual but 
constructive possession under color of title. Such possession tacks to that of 
previous holders, if there has been a colorable transfer. 

7. Limitations — Adverse possession must be continuous — How broken. — 
Living off from the premises, or a failure to cultivate them for a few years for 
any or every reason, will not necessarily constitute a break in the adverse pos- 
session; but an actual abandonment of the premises will so break the posses- 
sion of him who has occupied, that the constructive possession of the true 
owner will again attach and save his right of entry. 

8. Limitations —What statute governs — How determined. — The limitation 
act is not in terms based upon the title of the occupant, but the laches of the 
true owner. The legal effect is to give the title to the disseizor, and in avail- 
ing himself of his right he may trace it to and base it upon any statutory 
period in which such owner was dispossessed; and if it appear that he, or 
those of whose possession he is availing himself, have held for a longer period 
than necessary, it will not disprove his claim. 


Appeal from Ray Court of Common Pleas. 
Ray § Ray, with Shields, for appellants. 


I. The testimony is sufficiently consistent and clear to show 
that there were two or three breaks between the time when posses- 
sion was first taken by Judge Arnold, in 1836 and 1861, when 
possession was last had by any one under whom plaintiff claims. 
The first noticeable break in the possession was a period between 
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the occupation of Hugh Standly and that of his family, and the 
time when Norvill took possession. The second and most distinct 
and protracted break in said possession was for some two or three 
years prior to the time when Shannon took possession ; and the 
third break in the possession was from about 1861 or 62 up to 
1865 or 766, when defendant took possession. It will also be 
observed that from the 30th of March, 1840, when Hugh Standly 
conveyed to George Ashby, there was a separation or severance of 
the actual possession from the ‘‘ colorable title,” up to the time 
of the death of said Hugh Standly in 1841, and on to the time 
when his widow and family left it, prior to Norvill’s possession ; 
for it will not be pretended that George Ashby, to whom Hugh 
Standly sold it, ever took possession under said conveyance, 
either by himself or any tenant of his. But the truth is that said 
Standly, notwithstanding his sale, and thus parting with ,his 
colorable title, continued to hold the possession up to his death, 
and his family after him, without any color of title whatever. His 
possession, after his conveyance to Ashby, was a naked posses- 
sion, without any color of title to support or justify the same ; 
or, in other words, during the time it lasted there was a naked 
possession, without a claim, much less color of title, and, in fact, 
after an express disclaimer of title. To make title by statute of 
limitation, there must not only be possession, but that possession 
must be under a claim of title accompanying said possession. 

II. As Hugh Standly was dead at the date of said deed from 
Ashby, it cannot be pretended that the title vested in him so as to 
authorize his administrator to sell it as his property. Standly 
being dead at the date of this deed, the only grantees in whom it 
could vest were his heirs. As to the real estate, the title of that 
vests immediately in the heirs of the intestate, and, so far as it 
is concerned, the heirs are only the legal representatives of the 
deceased. The administrator cannot claim the title by virtue of this 
deed, and even if he could, his sale of the property, as such admin- 
istrator, as the property of the deceased, would fail to pass the title, 
if in him, by operation of the deed in question. The administra- 
tor does not attempt to sell and pass the title as a title resting in 
him, but as a title resting in the deceased, and which he under- 
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takes to sell by virtue of an order of the Probate Court. The 
subsequent sale by Wm. Ashby as Standly’s administrator to 
George Norvill, if it had been formal, legal and valid in other 
respects, is inoperative in this case, and fails to pass any title, or 
any color of title, for the reason that, under the circumstances, 
there was no decent pretense that there was any title, either color- 
able or otherwise, in Hugh Standly, at the time of his death, 
which an administrator could transfer by his deed as such. 

III. The decree of the Carroll Circuit Court in the case of 
Shannon v. Hunton’s Adm’r and Heirs of Plemmons, was null 
and void, or at least inoperative to pass or transfer any title or 
color of title. (See 18 Mo. 561; 22 Mo. 310; 18 Mo. 522; 
27 Mo. 364; Ang. Lim. 410; 25 Mo. 201; 23 Mo. 331; 8 
Cranch, 462; Tyler Eject. 871, 900, 913; 1 Cow. 275; 30 
Mo. 166.) 

IV. The deed from Shannon’s administrator to Love and Sears, 
dated December 7, 1860, was manifestly inoperative to pass or 
transfer either title or color of title, for the want of jurisdiction 
in the County Court which ordered the sale, when, as will be 
admitted, the Probate Court of said county—a separate and 
independent tribunal — had, by law, exclusive jurisdiction of the 
subject-matter of said order of sale. That order being without 
jurisdiction, is utterly void, and confers neither title nor color 
of title. 

V. If there was evidence to show a continuity of the actual pos- 
session of this land, the plaintiff has not shown a corresponding 
continuity of the colorable title by which he attempts to justify 
and protect said possession. 

VI. When such a party undertakes to transfer that portion of 
his tract which remains uninclosed, and of which he claims to 
have the constructive possession by virtue of his colorable title, 
he can only do so by a formal deed of conveyance competent to 
convey a valid title, if he had it. In this case the deed from 
Norvill to Hunter, which has no seal, would not avail to pass the 
colorable title outside of the ten or twenty acre field or inclosure 
of which only the grantor had the actual possession. 

VII. As to what constitutes such adverse possession under the 
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statute as will confer title, and as to what may be accepted as 
giving or transferring color of title, see following authorities: 23 
Mo. 117; 27 Mo. 412; Tyler Eject. 870, 874, 913 ; 11 How. 
424; 8 Cow. 589, 605; 35 Ill. 392; 18 Iowa, 261; A. K. 
Marsh. 285; 17 How. 601; Ang. Lim. 409, 417; 3 Washb. 
Real Prop. 122, 188; 85 Mo. TT. 


L. H. Waters, for respondent. 


I. Color of title is that which in appearance is title, but which 
in reality is no title, but no exclusive or peculiar character or 
importance attaches to the ground of the invalidity of the appa- 
rent or colorable title. (Wright v. Matteson, 18 How. 50.) It 
is alike immaterial whether the ground of the invalidity is the 
want of title in him who made the colorable title, or want of form 
in the writing relied on to give the color. The paper claimed as 
color of title need not be formal or sufficient to convey title, 
if title in fact had existed. It is well settled that it need not 
be prima facie on its face. (Pillow v. Roberts, 13 How. 472; 
Dickenson vy. Breeden, 30 Ill. 279; McCoy v. Dickenson College, 
5 Serg. & R. 254; Jackson v. Newton, 18 Johns. 360; Walls 
v. Smith, 19 Ga. 8; Dobson v. Murphy, 1 Dev. & Bat. 586; 
Whiteside v. Singleton, 1 Meigs, Tenn., 207; Edgerton v. Bird, 
6 Wis. 527.) 

Il. The possession must be connected and continuous beyond 
a doubt, but ‘‘ to determine precisely what constitutes continuity 
of possession, when taken successively by different persons, is a 
different question, and must depend to a great extent on the cir- 
cumstances of each case.” (Ang. Lim. 417, § 413 ; Tyler Eject. 
908.) In Andrews v. Mulford, 1 Haywood, N. C., 320, it is 
said the possession must be continuous, ‘‘ without entry, claim or 
action on the other side.” In Smith v. Chapin, 31 Conn. 530, 
the court says: ‘‘ Doubtless the possession must be connected and 
continuous, so that the possession of the true owner shall not con- 
structively intervene between them.” If the possession of the 
true owner has not intervened, the continuity is unbroken ; while 
it is well understood that the several possessions must be so con- 
nected or knit together that no opportunity is afforded for the 
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seizin of the true owner to intervene and thereby break the con- 
tinuity of the possession. 

III. The disseizor’s possession under color of title is adverse 
to the extent of the boundaries in his deed. If he transfers his 
possession and claim by a conveyance, insufficient to pass title but 
sufficient to give color, and accompany such transfer by a trans- 
fer of possession in fact, the grantee clearly is entitled to the 
protection of the statute of limitation from the commencement of 
his possession. If he cannot tack his possession to the posses- 
sion of the disseizor, it is because there was an imaginary point 
of time after the possession of one ended and before the other 
began, when the possession of the true owner constructively 
intervened between them and disrupted the continuity. The pos- 
session of the second occupant, under a conveyance sufficient to 
give color of title and establish a privity between the occupants, 
however inadequate to carry the title, will draw to it the protec- 
tion of the statute of limitation, and enable him to tack his pos- 
session to the possession of his predecessors. Indeed, the chief 
office of color of title is to characterize the possession and to 
define the extent of the claim. ‘*There must be such privity 
that the possessions may each be referred to one entry, as in the 
case of landlord and tenant, or in the case of the heirs of a dis- 
seizor, as father and son.” (Ang. Lim. 418; Tyler Eject. 912. ) 
And it is sufficient if privity of contract, blood or estate exist 
between the consecutive possessions, and also ‘if an entry is by 
the consent of the previous occupant, indicated by a contract or 
an act of the law, passing the possession from one to another” 
(30 Mo. 99); for if there exists such privity between the several 
occupants, then the possession of the true owner cannot construc- 
tively intervene. (Collins v. Smith, 18 Ill. 160; Smith v. Chapin, 
31 Conn. 530; Jackson v. Thomas, 16 Johns. 293; Menkins v. 
Blumenthal, 27 Mo. 203; Overfield v. Cristie, 7 Serg. & R. 177; 
McCoy v. Dickenson College, 5 Serg. & R. 254; Cunningham 
v. Patton, 6 Barr, 355. ) 

IV. Standly’s possession under the deed from Arnold was 
coextensive with the premises described by his deed. (Wagn. 
Stat. 917, § 5; Schultz v. Lindell, 30 Mo. 310.) Standly’s 
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possession, after the conveyance to Ashby, was in accordance with 
his deed, and as tenant to his grantee. (Jackson v. Burton, 1 
Wend. 341.) 

V. The deed from Standly’s administrator to Norvill is color 
of title. It is a writing connected with the title, and defines the 
limits of the claim. (Walls v. Smith} 19 Ga. 8.) It is title in 
- appearance. ('‘I'yler on Eject. 872.) It has a grantor and a 
grantee, and purports to convey the title. (Brooks v. Bruyn, 35 
Ill. 392.) It purports to have been made in pursuance of an 
order of the proper court, and gives color. (Livingston v. Pen- 
dergast, 34 N. H. 544.) It is color of title, even if void as to 
the heirs of Standly. (Vancleave v. Milliken, 13 Ind. 105.) It 
need not be prima facie on its face. (La Frombois v. Jackson, 
8 Cow. 590; Wright v. Matteson, 18 How. 50.) 

VI. Norvill’s deed to Hunton, although not under seal, is,color 
of title. (Blackw. Tax Titles, 664.) A party claiming color of 
title may avail himself, in deriving his title, of a deed wanting a 
seal. (Dickenson v. Breeden, 30 Ill. 279; Watts v. Parker, 27 
Ill. 224.) A sheriff’s return upon a fi. fa. is sufficient to give 
color. (Dobson v. Murphy, 1 Dev. & Bat. 586 ; Walls v. Smith, 
19 Ga. 8.) Color of title may be made through conveyances, 
bonds, or contracts. (Woodward v. Blanchard, 16 Ill. 424.) It 
may be derived of a deed void and worthless. (Pillow v. Roberts, 
18 How. 472.) 

VIL. The decree rendered in Shannon v. Hunton’s Adm’r and 
the Heirs of Plemmons, by the Carroll Circuit Court, and the deed 
from Shannon’s administrator to Love and Sears, tested by the 
authorities already cited, respectively amount to color of title. 
(Whiteside v. Singleton, 1 Meigs, Tenn., 207.) 

VILL. The various deeds in the chain of title from Love and 
Sears to respondent were properly executed and sufficient to con- 
vey to him the title acquired by Love and Sears through the pos- 
sessions of themselves and their predecessors, by virtue of the 
statute of limitations ; and the objection that possession did not 
accompany these conveyances, if true in fact, is not well taken. 

IX. The respondent is entitled to invoke the aid of the ten 
years’ limitation of 1847, or of the limitation of twenty years, in 
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force when Standly took possession. (Callaway County v. Nolley, 
31 Mo. 398.) If the land in controversy has been held under 
color of title for the time prescribed by either statute, the recovery 
in the court below was right, even if appellants have the true title. 
(Jackson vy. Oltz, 8 Wend. 440.) 

X. The possessions of the various occupants from Standly to 
Hamilton, who was the tenant of Love and Sears, were connected 
and continuous. There was such a privity between them that 
their several possessions could each be referred to one and the 
same entry. (Ang. Lim. 518, § 414.) The term “privity” 
denotes mutual or successive relationships to the same rights of 
property. (1 Greenl. Ev. 250, § 189.) If there is privity of 
estate between the occupants by descent or purchase, their pos- 
sessions may be tacked. (3 Washb. Real Prop., 3d ed., p. 180, 
§ 28; Ang. Lim. 417, § 413.) It is sufficient if privity of con- 
tract, blood or estate exists between the consecutive possessions. 
(Tyler on Eject. 912.) Deeds and instruments of writing are 
not the only evidence by which continuity of possession may be 
shown. (Menkens v. Blumenthal, 27 Mo. 203.) Each entry 
must be with the consent of the preceding occupant, indicated by 
contract, or an act of law passing the possession from one to 
another. (Chouquette v. Barada, 23 Mo. 336 ; Shaw v. Nicholay, 
30 Mo. 99.) The possessions may be ‘‘ knit together ”’ without 
regular conveyances. (Bowles v. South, 4 Bibb, 551.) Defects 
in the course, current or transmission of color of title need not 
be inquired into when the statute of limitations is relied on. 
(Woodward v. Blanchard, 16 Ill. 424.) A purchaser by parol 
contract, of one in the adverse possession, may tack his possession 
to that of his vendor. (Cunningham v. Patton, 6 Barr, 355.) 
The connection and continuity of the several possessions may be 
effected by any conveyance, agreement or understanding that has 
for its object the transfer of the possession and is accompanied 
by a transfer in fact. (Smith v. Chapin, 31 Conn. 580; Fan- 
ning v. Wilcox, 8 Day, Conn., 558.) The possession of an 
administrator may be tacked to that of his intestate. (Tyler on 
Eject. 917, citing Moffit v. McDonald, 11 Humph. 457.) It was 
held that a defendant could connect his possession with that of his 
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wife’s father, so as to give him the benefit of the father’s adverse 
possession, and that in a case where the bar did not inure to the 
benefit of the wife. (City of St. Louis v. Gorman, 29 Mo. 593.) 
The accidental destruction of the fences did not interrupt the 
continuity of the possessions. An interruption, to be effectual, 
must be of the right and not simply of the use. (2 Greenl. Ev. 
538, § 545.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff claims possession of the land in controversy by 
virtue of title acquired under the statute of limitations, and while 
it is conceded that only a portion of the 160 acres claimed was 
inclosed and under actual cultivation, yet as the several deeds 
under which the plaintiff and his grantors entered embrace the 
whole quarter-section, he claims that his and their possession 
covered by construction all the land so embraced in said deeds, 
although they may have failed to convey the legal title. 

Ordinarily, the possession of one who does not hold the true 
title can extend only to the land in actual occupancy. The owner, 
who holds constructive possession of all lands not actually occu- 
pied by others, cannot be disseized by a mere claim. There must 
be something more. In addition to the actual occupancy of a 
part —the open, notorious and continuous possession as owner — 
there must be a claim to the whole, by the same right under which 
the part actually occupied is held, and such claim must be bona 
fide and evidenced by some paper or proceeding, or relation, that 
makes the claimant the apparent owner of the whole. (Fugate v. 
Pierce, 49 Mo. 441.) Thus is fixed the extent and boundary of 
his possession, and he is said to hold under color, or semblance or 
appearance of title. The paper relied upon as giving color of title 
is crdinarily a defective conveyance, either because the grantor had 
not the true title, or from some defect in the instrument, and the 
person who enters under it is presumed to enter adversely accord- 
ing to his apparent title. But not only must the entry and occu- 
pation be open, notorious, etc., but the true owner must have 
actual or constructive notice of the paper under which he enters, 
and thus be advised not only of the actual possession, which is so 
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open as to be known of all men, but also of its constructive extent 
and boundary, which can be known only by the paper. 

Judge Scott, in Griffiths v. Schwenderman, 27 Mo. 412, denies 
that there can be any constructive possession as against the true 
owner, and avers that such possession operates only against those 
who have no title. This view, held also in McDonald v. Schneider, 
id. 405, is a mistaken one as given, and can apply only to cases 
of mixed possession, where both actually occupy a part, claiming 
the whole, by adverse titles. In that case the true title will pre- 
vail against the one merely colorable, and the adverse claimant 
will be confined to the portion actually occupied; and so with 
interfering or lapping surveys. (Cheney v. Ringold, 2 Harr. & 
J. 87; Burns v. Swift, 2 Serg. & R. 486; Ang. Lim., 5th ed., 
p- 413.) . 

In the case at bar the defendant denies that the plaintiff and his 
grantors have held under color, and hence claim that if he can 
hold at all,he cannot recover the full quarter-section. 

It appears that in 1886 Thomas Arnold owned and occupied 
land adjoining the tract in dispute, and purchased the latter of 
one John Curll, who conveyed the same by regular deed, which 
was duly recorded. He entered upon the land and made a small 
improvement, and in 1838 conveyed his whole farm, including this 
land, to Hugh Standly. In 1840 the latter conveyed to George 
Ashby, and in 1841 the said Ashby conveyed back to ‘* Hugh 
Standly, deceased, his heirs or legal representatives,” Standly 
having in the meantime died. Ashby was a brother-in-law of 
deceased, and never had possession; but Standly had, before his 
death, extended the improvement upon the disputed land, and his 
family continued to occupy the farm until its sale by the adminis- 
trator. In 1844 the administrator of Standly, under an order of 
court, sold and conveyed the farm to George Norvill; and this 
deed of conveyance, when offered in evidence as giving color of 
title, was objected to because the title was in Standly’s heirs, and 
the administrator had no authority to sell. The objection was, 
however, overruled, the deed was admitted, and in the subsequent 
instructions to the jury was held to be sufficient to give color of 

85—VOL. L. 
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title to Norvill, and connect him and his possession with Standly 
and his grantors. 

In making this objection counsel seem to confound color of 
title with title itself. The latter could not pass by the proceeding 
in question, but it purported to convey the interest of Standly’s 
estate. The strict legal title, or the interest Standly had acquired 
by the conveyances before spoken of, may have still remained in 
the heirs, and yet there was an appearance or color of transfer. 
All the parties supposed that the administrator’s sale and deed 
had that effect, and if the transfer was not colorable it would be 
difficult to hold anything such that did not convey a legal interest. 
Washburn (p. 139, vol. 8, 3d ed. ) quotes approvingly a definition 
given in Brooks v. Bruyn, 35 Ill. 894, in which the court said 
that ‘* any instrument*having a grantor and a grantee, and con- 
taining a description of the lands intended to be conveyed, and 
apt words for their conveyance, gives color of title to the lands 
described,” and it is held that, to give color, a written instrument 
or judgment is not necessary. 

One who entered upon a specific tract of land which had been 
surveyed and marked out by public authority, so that its bounda- 
ries were well known by the name of the tract and number of the 
survey, and who improved a considerable portion of the same, 
claiming the whole as his own and exercising acts of ownership 
over the whole, and who thus occupied for over twenty years, was 
held to have disseized the true owner, to have been in under color 
of title to the whole survey, and to be entitled to protection as 
owner of the land not under actual cultivation as well as the other. 
(McCall v. Neely, 3 Watts, 69.) Judge Gibson, in noting the 
fact that the defendant had no deed or paper title, says: ‘‘ The 
words ‘color of title’ do not necessarily import the accompani- 
ment of the usual documentary evidences ; for, though one enter- 
ing by a title depending on a void deed would certainly be in by 
color of title, it would be strange if another, entering under an 
erroneous belief that he is the legitimate heir of the person last 
. seized, should be deemed otherwise ; and it would be stranger still 
if his alienee were deemed to have more color of title than he had 
,himself. To give color of title, therefore, would seem not to 
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require the aid of a written conveyance or a recovery by process 
and judgment, for the latter would require it to be the better title. 
I would say that an entry is by color of title when it is made under 
a bona fide and not pretended claim to a title existing in another.” 
This eminent judge acknowledges the difficulty of giving a proper 
definition to the term ‘‘ color of title,”” and the one attempted by 
him must be construed by the facts then under consideration. It 
is not likely that he would have held that a claimant merely to a 
legal subdivision of land under our ordinary Congressional surveys, 
who should occupy only a part, would have color of title to the 
whole, although his claim may be bona fide. The different mode 
of issuing the patents, with their special surveys, the possession 
and claim of the occupant, so referring to the patent and special 
survey as to indicate the boundary of his claim, the fact that with 
the knowledge of its holder he had for more than the statutory 
period exercised acts of ownership over the whole by continuously 
paying taxes and otherwise, would distinguish it from the case at 
bar, had there been no instrument or proceeding to indicate the 
extent of the occupant’s claim. (See Judge Scott’s comment on 
this case in St. Louis v. Gorman, 29 Mo. 593.) 

The Supreme Court of Indiana, in Bell v. Longworth, 6 Ind. 
273, denies the necessity of a conveyance to give color, and, 
after giving the general doctrine limiting the possession of an 
intruder, says: ‘* But where a party is in possession under and 
pursuant to a state of facts which of themselves show the character 
and extent of his entry and claim, the case is entirely different ; 
and such facts, whatever they may be in a given case, perform 
sufficiently the office of color of title. They evidence the char- 
acter of the entry and extent of the claim, and no colorable title 
does more.” 

In Vancleave v. Milliken, 18 Ind. 105, the above doctrine was 
affirmed, and a judicial proceeding and sale was held to give 
color, although void as against the owners of the property. 

I have noted a few of the cases upon the subject, which abound 
in the books, to show how remote from the true title may be that 
which is merely colorable, or that which has the semblance of one. 
The transfer from Standly to Norvill is an apparent one, although 
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the right of the heirs might intervene if we were tracing the true 
title. We are referred to decisions inconsistent with this view, 
but we deem it more in harmony with the modern doctrine and 
with the true policy of the State. 

Norvill took the possession theretofore held by Standly and 
his family, and the same year sold and conveyed the premises by 
deed, without seal, to Charles W. Hunton. Under our view of 
what may give color, the admission of this defective instrument 
in evidence was not erroneous. 

In 1858 the Circuit Court of Carroll county rendered a decree 
against Hunton’s administrator and others, at the suit of one 
Shannon, who claimed to have purchased said property at admin- 
istrator’s sale, which decree affirmed the title in said Shannon. 
This decree, duly recorded, was offered in evidence and received 
against defendant’s objection ; also a deed from the administrator 
of Shannon to Love and Sears, given under an order of sale by 
the County Court of Carroll county, together with a deed from 
Shannon’s widow. From Love and Sears the title came to the 
plaintiff in 1863, through several conveyances not in themselves 
objected to. 

All these sales and purchases must be considered colorable. 
There were grantors and grantees in the instruments, plaintiffs and 
defendants in the judicial proceedings, whose rights were directly 
passed upon; and, what is most important, all the transactions 
seem to have been bona fide. They were such as persons unfamiliar 
with the laws of conveyancing and the practice and jurisdiction of 
courts might honestly confide in, supposing they were acquiring 
the true title. The idea of good faith was constantly kept prom- 
inent in the instructions below, and the jury must have found all 
the transactions to have been real and honestly entered into. Too 
much stress cannot be given to this idea. While the law will 
refuse to protect mere tricksters, mere gamblers in lands — those 
who cause to be instituted sham proceedings, or to be executed 
sham conveyances in order to extend their possession by pretended 
color—it will, on the other hand, protect those who honestly 
purchase and enter into actual possession of the improvements, 
like other bona fide purchasers, in the constructive possession of 
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the premises so purchased, according to the boundaries contained 
in the instrument under which they enter—having by a proper 
registration given the world and the true owner notice of the 
extent of their claim. 

2. Such being the character of these transactions, they were 
also sufficient to establish privzty. Those who hold possession 
of lands independently of previous holders, their several posses- 
sions having no connection, cannot so tack their possessions as to 
avail py yf of that which has gone before. There must a 
ing oe shall cont the possessions, 1 so that the latter shall 
apparently | hold_ by right of the former. (See Ang. Lim., 5th| 
ed., pp. 418-14, 417-20, and notes; 8 Washb., 3d ed., pp. 130, 
132.) Not even a writing is necessary if it appear that the hold- 
ing is continuous and under the first entry. Judge Napton, in 
Menkins v. Blumenthal, 27 Mo. 203, says: ‘* Whether one occu- 
pant receives his possession from a prior one, or is a mere intru- 
der upon an abandoned lot, is a question of fact which may be 
determined by any testimony which is legitimate and pertinent. 
We know of no rule of evidence which confines the proof to a deed 
or written instrumeuts.”” 

The doctrine of privity in possession, under the statute of limi- 
tations, is ordinarily applied to those who hold and have held 
actual possession, but it applies as well to constructive possession 
under color of title. Such possession tacks to that of previous 
holders, if there has been a colorable transfer, and the instruc- 
tions below were in accordance with this view. 

8. The possession must have been continuous, and so the court 
below held; though in language too general, had the defendant 
sought a more specific direction as applied to the facts. Instead 
of seeking to make it more specific, he asked the court to instruct 
‘¢that any substantial break for a year or other period, more or 
‘less, in the successive possession, will break the chain of posses- 
sion, and any break in the chain of title will break the chain of 
constructive possession.”? This language embraces two proposi- 
tions, the latter one being erroneous, inasmuch as we have seen 
that a constructive possession may be sustained by a colorable ' 
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chain of title, and the first is more abstract than the instruction 
to the same effect as actually given by the court. 

What constitutes a ‘‘ break in the successive possession?’ The 
jury would be left in the dark upon this important point. It 
might have been inferred that living off from the premises, a 
failure to cultivate them for a year or more, for whatever reason, 
would constitute such break. Nothing would be more erroneous. 
While an abandonment of the premises will so break the posses- 
sion of him who has occupied, that the constructive possession of 
the true owner will again attach, and thus save his right of entry, 
every failure to cultivate the field for a season, or a delay in 
repairing the fences when destroyed, will not be held to be an 
abandonment if a sufficient reason appears. 

It is not necessary to consider whether plaintiff’s title accrued 
under the act of 1847 or the previous act. Counsel claim that 
when the twenty years had expired from the first possession by 
Arnold, a complete title was gained, and that the subsequent 
_ conveyances must be regular, or there is an outstanding title. 
This fact would be available, were those who acquired such com- 
plete title seeking to enforce their rights. But the limitation act 
is not in terms based upon the title of the occupant, but upon the 
laches of the true owner; and if he has been disseized, and has 
acquiesced in the disseizin for more than ten years, he cannot bring 
his action. The legal effect is to give title to the disseizor, and 
in availing himself of his right the latter may trace it to and base 
it upon any statutory period in which such owner was dispossessed. 
In defending he may answer, if he plead the statute at all, that 
the plaintiff had not been in possession for more that ten years, 
and prove the dispossession for any longer period; and in prose- 
cuting he may set up his possessory title at the time of the dis- 
possession complained of; and if it appear that he, or those of 
whose possession he is availing himself, have held fora longer 
period than necessary, it will not disprove his claim. 

Judge Wugner concurring, the judgment will be affirmed. 
Judge Adams was not present at the hearing. 
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Aaron Mattison, Plaintiff in Error, v. James P. Ausmuss, 
Defendant in Error. 


1. Lands and land titles — Fraud — Estoppel —Vendee can deny his vendor’s 
title. — A. was in possession of certain land under title from C., when B. 
entered upon it, falsely claiming that he had a tax-title, while in fact he had 
none, and the land had been redeemed, which fact of redemption he concealed 
from A. B. subsequently made a quit-claim deed to A. under such false 
representations and concealment, and took a deed of trust to secure the con- 
sideration thereof; the land was sold to B. under the deed of trust, and he 
sued A. for possession. Held, that A. had not so admitted B.’s claim as to 
be estopped from denying it —first, because the claim was a fraudulent one 
and was not made in good faith; second, because the grantee in a deed holds 
adversely to the vendor, and may strengthen his title from any other source. 
There is no estoppel where the occupant is not under an obligation, express 
or implied, that he will at some time or in some event surrender the pos- 
session. 


Error to Linn Circuit Court. 
G. D. Burgess, for plaintiff in error. 


Both defendant and plaintiff claim title under Peter Ausmuss, 
and the defendant will not be permitted to deny that he had title 
after buying from him. (11 Moore, 894; Brown vy. Brown, 
45 Mo. 415; Jackson e/ al. v. Walker, 7 Cow. 637; Whiteside 
v. Jackson, 1 Wend. 419; Galloway v. Finley e¢ a/., 12 Pet. 
294; 2 Greenl. Ev., § 305; Jackson v. Norris, 7 Cow. 717; 
Hamilton v. Taylor, Litt. Sel. Cas. 444; Doe v. Burton, 6 Eng. 
Law & Eq. 325.) 


4. W. Mullins, for defendant in error. 


I. Neither the plaintiff nor the defendant having shown legal 
title to the premises in question, the party showing the elder pos- 
session was entitled to prevail. (Schultz v. Arnot, 33 Mo. 172.) 

Il. If the transaction between the plaintiff and Peter Ausmuss 
was fraudulent on the part of the plaintiff, he ought not to be 
permitted to profit by his fraud. And this question could properly 
be raised in this action. (Bobb v. Woodward, 42 Mo. 482, 488 ; 
Peyton v. Rose, 41 Mo. 262; Herm. Estop. 240.) 

Iff. The point insisted on by counsel for plaintiff, that by 
accepting the deed from Peter Ausmuss, dated 17th of June, 1869, 
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the defendant is estopped from denying that said Peter was then 
the owner of the land, is not well taken. The defendant was in 
the absolute possession of the land prior thereto, and claiming 
under an entirely different title. (Landes v. Perkins, 12 Mo. 
258-259 ; Cutter v. Waddingham, 88 Mo. 269-289, and cases 
cited; Herm. Estop. 387, § 380; Sparrow v. Kingman, 1 N. Y. 
242; Averill v. Wilson, 4 Barb. 180, 191; Osterhout v. Shoe- 
maker, 3 Hill, 518, 518.) 


Buss, Judge, delivered the opinion of the court. 


Tn an action for possession of a quarter-section of prairie land, 
the plaintiff first showed a quit-claim deed from one Moore, dated 
April 17, 1869 ; that Moore had before erected a cabin upon the 
land, and that he, the plaintiff, went into possession and made 
improvements. He also, in order to estop the defendant from set- 
ting up an adverse right, offered in evidence a quit-claim deed 
from himself to one Peter Ausmuss, dated June 16, 1869, and a 
trust deed to secure the consideration of the same, together with a 
deed to the plaintiff from the trustee, and also a deed of the same 
premises from said Peter to the defendant, dated June 17, 1869. 

In behalf of defendant it was shown that said Peter Ausmuss 
and his son, the defendant, took possession of the land in 1868, 
under a written contract of sale from one B. Lombard to said 
Peter ; that the contract was intended to be for the benefit of both 
said Peter and the defendant, and they had joint possession of a 
part of the land and planted a crop, claiming the whole under said 
contract; that they were so in possession when the defendant 
entered upon another portion of the land under said Moore; that 
in order to perfect his son’s title to the land, on the 16th of June, 
1869, he purchased the alleged interest of the plaintiff and took 
his quit-claim deed, having before assigned the Lombard contract 
to his son, the defendant, and given him sole possession. It was 
also shown that the plaintiff pretended to hold a tax-title under 
which said Moore had entered, which he claimed was good; that 
the sole object of the purchase by Peter Ausmuss was to obtain 
said tax-title, but that it was worthless, in this: that the land had 
been redeemed according to law, which fact was known to him and 
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concealed from said Peter Ausmuss, and that, at the time of the 
sale under the deed of trust given by him to the plaintiff, the said 
Ausmuss was present and proclaimed the facts. 

The plaintiff claims that the following errors were committed 
upon the trial: first, in the admission of evidence, that the defend- 
ant held prior possession under the said contract with Lombard ; 
and, second, in the refusal of the court to instruct the jury that 
defendant held under the plaintiff, through his deed to Peter Aus- 
muss, and was estopped from denying his right. 

The court committed no error. As the parties showed no title, 
they relied severally upon prior possession under claim and color 
of right. The defendant cannot be held to have so admitted the 
plaintiffs claim as to be estopped from denying it; first, because 
it was a fraudulent one. He pretended to hold Moore’s tax-title, 
when in fact it had no existence. The claim was not made in 
good faith, hence the paper or proceeding under which he held 
gave him no color. (Crispen v. Hannavan, anée, p. 536.) The 
fraud consisted in selling this title to Peter Ausmuss as though it 
were a good one, and claiming it to be such. This is not the case 
of a tax-title where the sale was irregularly made, and for that 
reason was bad ; but where, in effect, there was no sale at all, inas- 
much as the land was redeemed within the proper period. To sell 
such an interest under pretense that the tax-title still subsisted 
was itself a fraud; and whatever the doctrine as to the right to 
impeach the consideration of a deed, the grantee cannot by such 
a contrivance shut the mouth of an adverse claimant. 

But, second, under the repeated decisiuns of this court, the 
grantee in a deed of conveyance holds adversely to the vendor, 
and may strengthen his title from any other source. Judge Nap- 
ton, in Macklot v. Dubreuil, 9 Mo. 477, discussed the question 
at some length, and the opinion there given has since been adhered 
to. (See Cutter v. Waddingham, 83 Mo. 282.) Judge Scott, 
in Landes v. Perkins, 12 Mo. 259, supposes the very case now 
under consideration, and scouts the doctrine that one relying upon 
a good title should be prohibited from purchasing outstanding 
titles, for the sake of greater security, under the penalty of being 
estopped from disputing the title of the person from whom he thus 
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purchases. On the other hand, men should be encouraged to buy 
their peace, to remove shadows and fortify their rights, by peace- 
ful negotiation. Lessees cannot dispute their landlords’ title, and 
contractors for land, who are bound to pay or surrender, cannot 
in geueral evade their contracts by denying the right of the vendor. 
But ‘* there is no estoppel where the occupant is not under an 
obligation, express or implied, that he will at some time or in 
some event surrender the possession.” (Osterhout v. Shoemaker, 
8 Hill, 518.) 
The judgment is affirmed. The other judges concur. 





Cavit M. Freeman anp Wire, Respondents, v. Jozn H. WiL- 
KERSON, Appellant. 


1. Action at law converted into an equitable proceeding by answer — Instrue- 
tions, improper.— Where an action of law is converted into an équitable pro- 
ceeding by the answer, it is improper for the trial court to give declarations 
of law; and it is not error in the court below, on the trial of such action, to 
refuse instructions, and error cannot be assigned here for such refusal. 


Appeal from Linn Circuit Court. 
Geo. W. Easley, for appellant. 


The instructions asked by the appellant should have been given. 
The respondents’ action was for the recovery of money only, and 
was an action at law, and in no sense an equity proceeding. 
(Wagn. Stat. 1040, § 12.) The amended answer asked no 
affirmative relief. It was defensive, and would not have enlarged 
the relief to which the respondents were entitled under their peti- 
tion. ‘The rule in equity cases is that no decree can be made not 
prayed for in the petition. (Evans v. Gibson, 29 Mo. 223; 
Bailey v. Ryder, 10 N. Y. 363; Flint v. Jones, 5 Wis. 424; 
Koeller v. Iron Co., 2 Black, 715. ) 


burgess §& Mullins, for respondents. 


_L. The judgment and decree rendered by the court below were 
authorized by the pleadings and the evidence. The plaintiffs were 
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entitled to such relief as the court declares to be consistent with 
the case made by them and embraced within the issues, without 
regard to the prayer of the petition. (Wagn. Stat. 1054, § 12; 
Ashby v. Winston, 26 Mo. 213; Northcroft v. Martins, 28 Mo. 
470; Easley v. Prewitt, 37 Mo. 361.) And the decree was 
authorized- by defendant’s answer, if predicated on that alone. 
(Sto. Eq. Pl. 435, § 1503.) 

II. The point made by counsel for appellant, that the court 
below proceeded irregularly in rendering judgment against defend- 
ant for the value of the property, to be enforced by execution, in 
the event of the failure of defendant to convey the property to 
*Mrs. Freeman, is not well taken. That objection comes too late. 
{¢ should have been made in the court below. 


ApAMS, Judge, delivered the opinion of the court. 


The plaintiffs are husband and wife, and brought this suit for 
the purchase-money of real estate, which the petition alleges 
belonged to the wife, for her sole and separate use, and that she 
sold it to defendant for $1,500, and at his request made the deed 
to one Stephen C. Smith. 

The defendant set up an equitable defense, charging that this 
real estate had been bought with the husband’s money, while the 
defendant was liable for him for large amounts, and that the 
object of this transfer was to raise money to secure the defend- 
ant; that after the sale to Smith, the defendant took a convey- 
ance of the property from Smith to himself, and still holds it, 
to indemnify himself; and if the court should find that he does 
not so hold it, then he holds it in trust to be conveyed to such 
person as the court may direct. 

Upon the hearing of the case, after the evidence was through, 
the defendant asked several declarations of law, which were 
refused, and none were made. The court found from the evi- 
dence that the defendant was a trustee, holding the property for 
the plaintiff, M. M. Freeman, and gave judgment that the defend- 
unt convey to the plaintiff, M. M. Freeman, the property by a 
certain day; and if he failed to do so, the plaintiffs have judg- 
ment for $1,500, and have thereof execution. ; 
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The answer of defendant converted this case into an equitable 
proceeding, and it was no longer a case for the recovery of 
money only; but the controversy was converted into an inquiry 
as to whether the defendant held the property as an indemnity, 
or in trust for the separate use of the plaintiff, M. M. Freeman. 

As this was an equitable case, declarations of law were im- 
proper, and the court did not err in declining to give them. ‘The 
evidence, it seems to me, sustains the decree, and it must be 
affirmed. But as the decree was in the alternative, and the time 
has elapsed for making the conveyance, it must be extended so 
as to give the defendant an opportunity to do so. A decree is 
therefore ordered to be entered here that the defendant convey 
in fee to the plaintiff, M. M. Freeman, for her sole, sepurate 
and only use, the property described in the petition, within sixty 
days after the adjournment of this court; and in case he fails to 
do so, that she recover of him the sum of $1,500 in lieu of the 
property, and have execution therefor, and also that the defend- 
ant pay all the costs in both courts. The other judges concur. 


-s 
> 





George W. Turner, Respondent, v. SamuzL M. Grpss, 
Appellant. 


1. Quantum meruit for work and labor — Action on — Recoupment — Remote 
damages.— In an action for work and labor done, only such damages as natu- 
rally result from a breach of the contract can be considered by the court in 
the way of recoupment; and where the account was for building a fence, 
defendant could not set up damages suffered by reason of stock breaking 
through the fence. Such damages were too remote, and could not be set up. 

2. Practice — Supreme Court — Appeals — Evidence.—In cases at law, where 
there is any evidence to sustain the verdict. the Suoreme Court will not 
disturb it. 


Appeal from Buchanan Court of Common Pleas. 
Hill & Carter, aud Hawley, for appellant. 


The damages done to the growing crops by cattle breaking 
through the fence built by respondent, under the law and facts of 
this case, are not too remote. They grow out of and are the 
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immediate result of the negligent manner of building the fence, and 
the very intent and purpose of the appellant in the building of this 
fence, as part of the contract, was to protect his crops. It is well 
settled that any damages resulting and growing out of a breach 
of a contract, although unliquidated, may be recouped in reduc- 
tion of the plaintiff’s demand; and if such damages equal or 
exceed the contract price or value of the services, as in this case, 
he cannot recover. (Lamb v. Brolaski, 388 Mo. 51; Sedgw. Meas. 
Dam. 492-3.) 


E. C. Zimmerman, for respondent. 


I. Where there is any testimony to sustain a verdict or judg- 
ment, the Supreme Court, sitting as a court of review, will not 
disturb or reverse the same. (McKay & Hood v. Underwood, 47 
Mo. 185; Faugman v. Hersey, 48 Mo. 123.) 

I]. The damage done to the crop of appellant, by reason of 
stock breaking through the fence, were unliquidated and could 
not be set up as a set-off. (Johnson v. Jones, 16 Mo. 494; 
Pratt v. Menkens, 18 Mo. 158; Brake v. Corning, 19 Mo. 125. ) 
The damages were not recoupment, being an injury to something 
not a component part of said fence in its construction, and were 
too remote. 


ApaMs, Judge, delivered the opinion of the court. 


This suit was founded on an itemized account for work and 
labor in making a fence, etc., brought before a justice of the 
peace, where the plaintiff had judgment for $50, from which the 
defendant appealed to the Common Pleas. The case was by 
agreement submitted for trial to the court sitting as a jury, and 
the court found a verdict and gave judgment for plaintiff for $30. 

On the trial evidence was given by both parties to sustain the 
issues made by them. There were no instructions asked or given, 
and no question of law raised, except that on the trial the defend- 
ant offered to prove that damage had been done to his growing 
crops by reason of stock breaking through a fence the defendant 
had made for him. 
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The court excluded this evidence, and properly so, as such 
damages are too remote to be taken into consideration in estimat- 
ing what a party might be entitled to on account of inferior work- 
manship in building a fence. Only such damages as naturally 
result from a breach of the contract can be considered by the court 
in such cases. 

The evidence was contradictory, but sufficient to warrant the 
finding. In cases at law, where there is evidence to sustain the 
verdict, we do not feel at liberty to disturb it. 

Judgment affirmed. The other judges concur. 





Lorton Foregs, Plaintiff in Error, v. MicnarL M. SHEta- 
BARGER, Defendant in Error. 


1. Justices’ courts — Cause of action — Statement of, what sufficient. —In an 
action before a justice for damages done plaintiff’s cow by defendant’s dog, a 
complaint setting forth the fact that ‘“‘defendant kept a dog that was in the 
habit of worrying and injuting cattle, and that defendant, knowing its pro- 
pensity, permitted it to run at large, and that said dog worried and injured 
the cow of plaintiff, for which he asks damages,” etc., is sufficient without the 
further allegation that defendant ‘‘ wrongfully or negligently suffered the dog 
to run at large,”’ etc. 

The law disregards formalities in proceedings before, justices. 


Error to Caldwell Circuit Court. 


J. D. S. Cooke, for plaintiff in error. 


Haskinson & Johnson, for defendant in error. 
Apams, Judge, delivered the opinion of the court. 


This suit was commenced before a justice of the peace, on a com- 
plaint containing two separate causes of action. One alleged that 
a dog belonging to defendant, and kept by him, had worried and 
damaged a cow belonging to plaintiff; that the dog was accus- 
tomed to this vicious habit, and the defendant knew it. The other 
cause of action was that the defendant had set this dog on the cow 
and caused the dog to worry and injure plaintiff ’s cow. 
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The plaintiff had judgment before the justice, and the defendant 
appealed to the Circuit Court. In the Circuit Court the plaintiff 
had leave to file, and did file, an amended statement of his cause 
of action, setcing up substantially the same cause of action first 
set forth in his complaint before the justice: that is, that defend- 
ant kept a dog that was in the habit of worrying and injuring 
cattle, and the defendant, knowing its propensity, permitted it to 
run at large, and that this dog worried and injured the cow of 
plaintiff, for which he claims damages, ete. 

When the case was called for trial in the Circuit Court, the 
plaintiff offered to prove, by himself and another witness, the facts 
of his case; but the court refused to suffer him to give any evi- 
dence whatever, on the alleged ground that his complaint did not 
state facts sufficient to constitute a cause of action. The plaintiff 
then took a nonsuit, with leave to move to set it aside, which 
motion was made and overruled. 

The law disregards all formalities in proceedings before justices 
of the peace. The complaint certainly advised the defendant that 
he was called upon to account for what his dog had done to the 
plaintiff’s cow. Parties themselves usually attend to their own 
eases before justices of the peace, and hence no formalities are 
allowed to defeat the ends of justice. I think the complaint was 
sufficient to let in the plaintiff’s proof. (See Pearson v. Inlow, 
20 Mo. 322; Burt v. Warne, 31 Mo. 296.) 

The judgment is reversed and the cause temanded. The other 
judges concur. 





James A. Matney, Respondent, v. Francis GRAHAM ef al., 
Appellants. 


1. Sheriff’s deed — Recitals—Evidence — Clerical error — Diversity of state- 
ment in notices. — A clerical error in a sheriff’s deed, by which it was made 
to recite that the notice of sale was published in “the Union,”’ when in fact 
it was published in “the Herald,” is not such a substantial misrecital as 
will destroy the effect of the deed. If the notice was published the requisite 
length of time, and in a newspaper in compliance with the law, it is sufficient. 
And a diversity of statement in two notices of the sale, published respectively 
in English and German, one stating that the sale would take place during the 
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session of the Circuit Court, and the other that it would take place during the 
session of the Court of Common Pleas, is not such a mistake as would inval- 
idate the sale. If both were regular as to time and place, they imparted full 
information to those who desired to bid; and a sale when either court was in 
session was equally legal. There was no error in substance, and no person 
could have been misled by the inaccuracy. 

2. Evidence — Records — Probate Court of Buchanan county.—The act organ- 
izing the Probate Court of Buchanan county (Sess. Acts 1851, p. 515, art. 
11, 22) provides that the judge of probate shall make, keep and preserve 
complete records of all wills, etc., and the proof thereof, all letters testament- 
ary and of administration, etc., and of all judgments and orders which he may 
make thereon, forming a perfect record of his proceedings. Held, where the 
original will was beyond the power or control of the party desiring to prove 
it, that the record above mentioned was admissible as evidence of the will and 
the proofs thereof. 

3. Dower — Election — Interest of widow in lands under. —Where, under the 
provisions of the third section of the dower act of 1845 (R. C. 1845, p. 430, 
22, 3, 5 and 6), a widow elected to take one-half of the real estate in lieu of 
dower, and no division of the land was had, the election vested in the widow 
an undivided half of all the real estate of which her husband died seized, sub- 
ject to the payment of debts. 








Appeal from Buchanan Circuit Court. ~- 


B. F. Loan, and F. Van Waters, for appellants. 


L The sheriff’s deed read in evidence to the jury should. have 
been excluded. 1. No notice of the sale of said property had 
been given as required by law, because the notice was not pub- 
lished in the Union as recited in the deed, and because the notice 
published in the Vo/ksblatt stated that the sale would take place 
during the session of the Circuit Court, when in fact it was made, 
as recited in the deed, during the session of the Buchanan Court of 
Common Pleas. 2. Because the recitals in the deed, showing the 
manner and place in which the notice of sale were given, were 
material parts of the deed upon which its validity depends, and 
when these recitals are shown to be untrue, it is incompetent to 
show by parol evidence that notices had elsewhere been given and 
in a manner different from those recited in the deed, for the pur- 
pose of upholding the deed. 

II. The death of Noble, without descendants capable of inher- 
iting, being conceded, the election of his widow, Catharine Noble, 
to be endowed under the third section of the act relating to dower, 
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in the Revised Statutes of 1845, prima facie vested in her in 
fee simple an undivided half of all the real estate of which William 
Noble was seized in Buchanan county at the time of his death. 
(Welch v. Anderson, 28 Mo. 299; Hamilton, Adm’r, v. O'Neil, 
9 Mo. 18.) 

III. The second instruction asked by the plaintiff should have 
been refused. (See act relating to dower, R. C. 1845; Welch v. 
Anderson, 28 Mo. 293; Hamilton, Adm’r, v. O’Neil, 9 Mo. 10.) 


Vories & Vories, Ringo, and Hill & Carter, for respondent. 


I. William Noble’s will was properly admitted in evidence. 
The law organizing a Probate Court in Buchanan county does 
not require that the admission to probate of a last will shall be 
entered on an order book. But it is required by section 2 of arti- 
cle 1 of said law that the judge of probate shall make, keep and 
preserve a complete record of all wills, testaments and codicils, 
and the proof thereof, all letters testamentary, etc. (Sess. Acts 
1850, p. 515, art. m, § 2; zd. 516,§ 9.) It was out of this 
complete record that we read the will and other evidence. (Wagn. 
Stat. 1367, §§ 25-28, 33, 34.) These are the same as in the 
statutes of 1855. 

II. The court properly admitted evidence to show that the 
notice of sale had been given in the Herald in place of the 
Union newspaper, as recited in the sheriff’s deed by mistake. 
The sale was in fact advertised as the law directs, in two news- 
papers and for the time required. The deed is good on its face, 
but there was a mistake made in the recital as to the paper in 
which the notice was published. This was not material. (Wagn. 
Stat. 609, § 42; Buchanan v. Tracy, 45 Mo. 487.) It made no 
difference that the advertisement in the German paper mistakenly 
stated that the Circuit Court would be in session on the day of 
sale. This could mislead no one. The statute does not require 
that the advertisement should state that any court should be in 
session ; it is only necessary to state the time and place of sale, 
and describe the property to be sold. So that the property is 
actually sold on a day when the court is in session, it is sufficient. 


(See authorities supra. ) 
36—VOL. L. 
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III. The second instruction was properly given. The election 
of the widow of Noble to be endowed of one-half of the land in 
place of one-third, did not make her a joint-tenant of Johnson, 
the devisee. Her right was only that of a doweress before assign- 
ment of dower, and she had no legal title in the land entitling her 
to possession until her dower had been assigned, and there was no 
evidence to show that it had ever been assigned or ever attached 
on the land in controversy. (McClanahan v. Porter, 10 Mo. 751 ; 
Applegate v. Smith, 31 Mo. 166; Orrick e¢ al. v. Pratt, Adm’r, 
84 Mo. 226; Waller v. Mardus, 29 Mo. 25; Maguire v. Riggin, 
44 Mo. 515; McDonald v. Schneider, 27 Mo. 410.) 


Waener, Judge, delivered the opinion of the court. 


Plaintiff brought his action of ejectment in the court below, 
and had judgment for the possession of the lot in controversy. 
The objections urged here by appellants are mostly to the rulings 
of the court in the admission of evidence. It will be unnecessary 
to notice them all, as some of them are purely technical and 
devoid of merit. 

The point that the sheriff’s deed was inadmissible in evidence 
because its recital was that the notice of the sale was published in 
the Unton, when in fact it was published in the Herald, we do 
not think is sustainable. It was obviously a clerical error, and is 
not such a substantial misrecital as will destroy the effect of the 
deed. (Stewart v. Severance, 48 Mo. 822.) 

That the notice was published the requisite length of time is, 
I think, very clear, and that it was published in a newspaper in 
compliance with law is undoubted. And the same is true in refer- 
ence to the diversity of statement in the respective publications in 
the German and English newspapers. The statement in one that 
the sale would take place while the Circuit Court was in session, 
and in the other during the session of the Common Pleas, was not 
such a mistake as would invalidate the sale. The notices were 
regular as to time and place. They imparted full information to 
all who desired to bid, and a sale when either court was in session 
was equally legal. There was no error of substance, and no per- 
son could have been misled by the inaccuracy. 
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It is also insisted that the court committed error in allowing to 
be read from the record of wills the copy of Noble’s will with 
the proofs indorsed thereon. The plaintiff showed that the orig- 
inals were beyond his power or control to produce, and it was 
admitted that the record was the book kept by the Probate Court 
for the purpose of preserving a complete record of wills, letters 
testamentary, etc., in the office of the court. 

The act organizing the Probate Court of Buchanan county pro- 
vides that the judge of probate shall make, keep and preserve 
complete records of all wills, testaments and codicils, and the proof 
thereof, all letters testamentary and of administration, etc., and 
all final and interlocutory judgments and orders which he may 
make thereon, forming a perfect record of his proceedings. (Sess. 
Acts 1851, art. m, p. 515, § 2.) 

The record in this case seems to be somewhat irregular, and 
omits to show all that should be regularly kept and shown. But 
the will is preserved with the proofs of probate indorsed thereon, 
together with the other papers arising out of the administration of 
the estate, and in this proceeding we are not prepared to say that 
the evidence was wholly inadmissible. 

The lot that is here in contest between the parties originally 
belonged to one Noble, who died childless, leaving a widow sur- 
viving him. By his will he devised all his estate to his nephew 
Johnson. The widow, in lieu of dower, elected to take one-half 
of the estate, under the third section of the dower act of 1845. 
(R. C. 1845, p. 480, §§ 3, 5, 6.) 

The plaintiff here does not claim title under the widow, and 
there is no evidence in the record to show that any partition was 
ever had between her and Johnson, or that her interest was ever 
divided or set apart to her. But with this patent fact the court, 
at the instance of the plaintiff, instructed the jury that the fact 
that Noble left a widow who elected to take her dower in the land 
of her husband, under the third section of the act in reference 
to dower in this State, was not sufficient to show that she had any 
legal title to the premises at the commencement of this suit; and 
refused to instruct for the defendants that the election of the widow 
to be endowed under the third section prima facie vested in said 
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widow one undivided half of all the real estate of which her 
husband died seized, subject to the payment of debts. 

It must be borne in mind that, under the first section of the 
dower act, the right of the widow to be endowed is absolute; but 
her right to take half of the estate, under the third section, depends 
upon a contingency. Under the latter section she must make her 
election within a prescribed time, and then she takes subject to the 
payment of debts. In a former case in this court it was said: 
‘* The doctrine is that when an election creates the interest, noth- 
ing will pass until an election is made; and if no election can be 
made, no interest will arise.”” (Hamilton, Adm’r, v. O’Neil, 9 
Mo. 11, citing 1 Co. Litt. 528 ; U. S. v. Grundy, 3 Cranch, 337.) 

But when an election is made, the interest necessarily vests. It 
cannot, be held in abeyance. An election disclaims and forfeits 
all rights under the first section, and substitutes the interests and 
privileges given therefor under the fifth section. The widow’s 
right becomes a fixed and vested interest whenever the declaration 
of election is made within the limitation and in the manner pro- 
vided by the statute. That it is subject to be impaired or defeated 
by the payment of debts makes no difference. In this respect it 
is like the realty which descends to the heir; the title is vested, 
but it is subject to be divested if necessary to provide assets for 
the payment of debts. In both cases the law vests the title upon 
the happening of an event, and also divests it for certain purposes. 

In my opinion the court erred in giving the instruction for the 
plaintiff, and refusing the one offered by the defendants, and for 
this reason the judgment will be reversed and the cause remanded. 
Judge Bliss concurs. Judge Adams absent 
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Appeal from Linn Circuit Court. 
A. W. Mullins, for appellants. 
Waaner, Judge, delivered the opinion of the court. 


The plaintiffs sued in ejectment to recover the possession of cer- 
tain real estate lying in Linn county, and derived their title as an 
original source from the will of James Morrison, deceased. The 
will was executed in Kentucky in 1820, and among other clauses 
of a like nature the testator devised ‘‘to Joseph Beckett,” etc., 
‘‘three thousand dollars’ worth of land, to be valued to him accord- 
ing to the valuation contained in the aforesaid list.” It seems 
from the will that the testator was possessed of a large quantity 
of real estate, and that in devising the same he had made out a 
schedule or list, and affixed a valuation to the respective tracts or 
parcels. The plaintiffs claim through Beckett, and they offered to 
read the will of Morrison in evidence to show title in themselves. 
This, upon objection being made, was excluded by the court. Upon 
the rejection of the will the plaintiffs took a nonsuit, without even 
attempting to accompany it with other proofs. The will was a 
necessary link in the chain of evidence, but by itself it was wholly 
insufficient. Something more than the production of the will was 
necessary to show that this specific land passed under the provi- 
sions of the will. The record does not show that the list was ever 
offered in evidence, and yet this was indispensable to prove that 
the land in controversy belonged to the testator and was a part of 
the real estate devised. The court could not know without proof 
that the land in question was ever owned by the devisor or intended 
to be affected by the will. . The will on its face did not convey 
the land sued for. Had the plaintiffs offered the list with the will, 
or proposed to follow up the will with the introduction of the list, 
the case would be presented in an entirely different attitude. But, 
as it is, we cannot see that the court erred. This is the only 
question in the case that is deemed of any consequence. 

Let the judgment be affirmed. Judge Bliss concurs. Judge 
Adams absent. 








